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[B-218624; B-218880]

Environmental Protection and Improvement—Waste—
Disposal

Since Solid Waste Disposal Act requires federal agencies to comply with local re-
quirements respecting the control and abatement of solid waste generated by feder-
al facilities in the same manner and extent as any person subject to such require-
ments, those federal facilities located within the city of Monterey must comply with
a city requirement that all inhabitants of the city have their solid waste collected by
the city’s franchisee. Therefore, federal solicitations seeking bids for these services
s?:udld be canceled and the services of the city or its franchisee should be used in-
stead.

Matter of: Monterey City Disposal Service, Inc., September 3,
1985:

Monterey City Disposal Service, Inc. (MCDS), protests the issu-
ance by the Departments of the Navy and the Army of invitations
for bids (IFB) No. N62474-84-C-5427 (Navy) and DAKF03-85-B-
0022 (Army) for the collection and disposal of solid waste at the
Naval Postgraduate School, the Presidio of Monterey and Fort Ord.

MCDS has an exclusive franchise from the city of Monterey for .
the collection and disposal of solid waste. The city of Monterey code
requires that inhabitants of the city utilize the solid waste disposal
service provided by the city or its franchisee. The Solid Waste Dis-
posal Act, 42 U.S.C. § 6961 (1982) (SWDA), provides:

Each department * * * of the executive branch * * * of the Federal Govern-
ment * * * engaged in any activity resulting, or which may result, in the dis-
posal or management of solid waste * * * shall be subject to, and comply with,
all Federal, State, interstate, and local requirements, both substantive and pro-
cedural (including any requirement for permits * * * ), respecting control and
abatement of solid waste * * * in the same manner, and to the same extent, as
any person is subject to such requirements, including the payment of reasona-
ble service charges.

MCDS contends that section 6961 requires the Navy and the Army,
to the extent that their responsive IFB’s concern services to be per-
formed within the city limits, to utilize its services because of its
exclusive franchise with the city.

After protesting to our Office, MCDS filed suit in the United
States District Court, Northern District of California, San Jose
(District Court) (Gary Parola and Monterey City Disposal Service,
Inc. v. Casper Weinberger, et al., No. C-85-20303WAI). The city of
Monterey, a party to the suit, supports the plaintiff’s action. The
District Court issued an interim order on June 24, 1985, granting a
preliminary injunction pending our decision on whether the Navy
and the Army are required to utilize MCDS’s services.

We find that the Navy and Army are required to use the services
of the city or its franchisee and the protests are sustained.

The legislative history of section 6961 reveals that its purpose is
to require Federal agencies to provide leadership in dealing with
solid waste and hazardous waste disposal problems by having them
comply not only with federal controls on the disposal of waste, but
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also with state and local controls as if they were private citi-
zens. S. Rep. No. 94-985, 94th Cong., 2d Sess. 23-24.

Both the Army and the Navy point to two recent court cases,
California v. Walters, 751 F. 2d 977 (9th Cir. 1984), and Florida v.
Silvex Corp., No. 83-926-CIV-J-14, slip. op. (M.D. Fla. Jan. 28,
1985), as indicating that the type of requirement they must comply
with does not include local provisions such as the solid waste col-
lection provision of the Monterey code.

In California v. Walters, the city of Los Angeles initiated a crimi-
nal prosecution against the Veterans Administration because of its
alleged disposal of hazardous medical waste, citing section 6961 as
a waiver of sovereign immunity by the United States. The court
disagreed, holding that while state waste disposal standards, per-
mits and reporting duties were “requirements” applicable to feder-
al agencies under section 6961, state criminal sanctions were not.
The court stated that sanctions are rather the means by which
standards and reporting duties are enforced and, as such, are not
clearly within the scope of the waiver of sovereign immunity under
section 6961.

Florida v. Silvex Corp. involved a state statute that holds a party
strictly liable for removal costs and damages for releasing a haz-
ardous waste. A Navy contractor responsible for removing hazard-
ous waste spilled the waste, and the state sought to hold the Navy
liable for damages, citing section 6961. As in the California case,
the court reasoned that liability requirements under state statutes
were not within the coverage of section 6961.

Sanctions are not being sought in this case. Rather the protester
is seeking to require the Army and the Navy to use its solid waste
collection services just as any other person in the city of Monterey
would be required to do. California Reduction Co. v. Sanitary Re-
duction Works, 199 U.S. 306 (1905). The city code provision in ques-
tion clearly is designed to permit the city to control the disposal of
solid waste within city limits in a safe and efficient manner.! The
protester and the city point out that, by requiring that all solid
waste be collected by the city’s exclusive franchisee, the city is
better able to assure that its rules and regulations regarding solid
waste disposal are followed. See also, Strub v. Deerfield, 167 N.E.

! The California Plan (Oct. 1981) as approved by the Environmental Protection

ency (EPA), 47 Fed. Reg. 6834 (1982), delegated to local government the responsi-
bility for establishing collection standards of local concern. Consistent with the Plan
the California Code provides that local government shall determine:

Whether such services are to be provided by means of nonexclusive franchise,
contract license, permit, or otherwise, either with or without competitive bid-
ding, or if in the opinion of its governing body, the public health, safety and
well-being so require, by partially exclusive or wholly exclusive franchise, con-
tract license, permit, or otherwise, either with or without competitive bidding.
Such authority to provide solid waste handling services may be granted under
such terms and conditions as are prescribed by the governing body of the local
governmental agency by resolution or ordinance.

Cal. Gov't. § 66757(b) (Deering Supp. 1985) (enacted in 1980).
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2d 178, 180 (I1l. 1960), 83 ALR2d 795. The city further points out
that until now the Navy has used its services (the Army has
always competed for these services) and that if the Navy now with-
draws, the city’s ability to provide adequate service to the entire
community at a reasonable price may be impaired.

The Navy argues, however, that federal procurement statutes re-
quire that its services and purchases be obtained on a competitive
basis, and that the recently enacted Competition In Contracting
Act of 1984 (CICA) 10 U.S.C.A. § 2301 (West Supp. 1985), reinforces
the requirement for competition in contracting. The Navy argues
that in the absence of an express congressional intent to permit
sole source contracting under section 6961, we should not read the
section as requiring sole source instead of competitive contracting.

We note that, while CICA requires that federal agencies use com-
petitive procedures, the act recognizes as an exception when:

A statute expressly authorizes or requires that the procurement be made * * *

from a specified source. 10 U.S.C.A. § 2304(c)(5) (West Supp. 1985).
Under section 6961, federal agencies are required to comply with
local requirements respecting the control and abatement of solid
waste, “in the same manner, and to the same extent, as any person
is subject to such requirements, including the payment of reasona-
ble service charges.” This language expressly requires federal agen-
cies to obtain waste disposal services from local government where
the local government requires that its waste disposal services be
used. In short, we think the exception provision of CICA is applica-
ble here.

Finally, the Navy expresses concern that it could find itself at
the mercy of expensive or unscrupulous contractors if it has to use
the local franchises. In this case, for example, Navy notes that it
received three bids under its solicitation, a low bid of $107,400, a
second low bid of $129,000, and a third bid from the protester of
$250,432. Further, Navy notes that its current contract with the
protester provides a price of $175,000.

We would share the Navy’s concern, but for the fact that the
record indicates that solicitation’s statement of work exceeds the
statement of work of the current contract. Moreover, MCDS has
filed an affidavit showing that it bid using ‘“the standard rates
which the Company’s franchise agreement with Monterey requires
us to charge all customers within the City.” Affidavit of Gary
Parola, May 14, 1985, p.4. In view of MCDS’s status as a public util-
ity under California law, United States v. Scavengers Protective
Ass’n., 105 F. Supp. 656 (N.D. Cal. 1952), we find that MCDS’s rates
are reasonable under the circumstances since they are subject to
local government regulation and judicial review. See Ex parte Zhiz-
huzza, 81 P. 955, 957 (Cal. 1905); see also City of Glendale v. Trond-
sen, 308 P.2d 1, 6 (Cal. 1957).
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Therefore, we find that, in accordance with section 6961, the
Navy should use the services of the city’s franchisee to collect its
solid waste. We recommend that the Navy solicitation be canceled
and the Navy’s collection requirements be met by using the serv-
ices of the city or its franchisee.

In the case of the Army, we reach a similar conclusion with
regard to Presidio. The Army’s solicitation covers both Fort Ord,
which is located outside the city, and Presidio, which is located
within the city. As indicated by the Army solicitation, most of the
solid waste will be generated outside the city (estimated 127.5 tons
per week at Fort Ord compared to an estimated 30 tons per week
at the Presidio). The Army has not presented any reasons why it
can not obtain services for Presidio apart from the solid waste col-
lection services it obtains for Fort Ord. Since the Fort Ord facility
is outside the city limits of Monterey, the Army of course need not
comply with the city code provision for its Fort Ord collection re-
quirement. We therefore recommend that the Army delete the Pre-
sidio requirement from the Fort Ord solicitation. We further rec-
ommend that the Presidio requirement be met by using the serv-
ices of the city or its franchisee.

The protests are sustained.

[B-219781]

Debt Collections—Administrative Action—Procedural
Requirements

Agencies are entitled to a reasonable time in which to promulgate regulations to
implement the administrative offset authority of section 10 of the Debt Collection
Act of 1982, 31 U.S.C. 3716. During the interim period, agencies should provide debt-
ors with the rights specified in section 10 or their substantial equivalent. If agency
provides these rights, offset under section 10 is not precluded solely because of ab-
sence of final agency regulations.

Matter of: Need for Regulations Under 31 U.S.C. 3716,
September 3, 1985:

The Acting General Counsel of the United States Department of
Education (USDE) has requested our opinion concerning whether
Government agencies may take administrative offset under section
10 of the Debt Collection Act of 1982, 31 U.S.C. § 3716 (1982), before
they have issued their final regulations to implement that act. For
the reasons given below, we conclude that agencies are entitled to
a reasonable period of time in which to promulgate the regulations
required by section 10 of the act, and that so long as a debtor is
afforded the substantial equivalent of the procedural rights con-
ferred by section 10, an agency may take administrative offset
prior to finalizing these regulations.
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BACKGROUND

According to USDE, repeated attempts to collect a debt which
arose under the Federal Insured Student Loan Program, 20 U.S.C.
§§ 1071 et seq. (1982), have proven unsuccessful.! However, USDE
has now learned that its debtor has entered into a number of
“large procurement contracts” with the Department of Defense
(DOD). It appears that, under these DOD contracts, the debtor is
regularly receiving payments that exceed the amount of its debt to
USDE. USDE proposes to have DOD collect the debt pursuant to
section 10 of the Debt Collection Act of 1982 (DCA), 31 U.S.C.
§ 3716(a) by taking offset against the DOD contract payments.>2

USDE notes that section 10 appears to require agencies to pro-
mulgate regulations before taking offset. 31 U.S.C. § 3716(b). Sec-
tion 10 also requires agencies to afford debtors certain procedural
rights before taking offset. 31 U.S.C. § 3716(c}). Neither USDE nor
DOD have promulgated final regulations to implement section 10.
USDE says that both agencies are diligently working to do so. How-
ever, USDE observes that the development of regulations to imple-
ment the Debt Collection Act of 1982 has proved to be a complex
and time-consuming task. USDE recognizes that section 10 may be
read strictly and literally to prohibit offset under it prior to the is-
suance of final regulations. Nevertheless, USDE argues that, so
long as an agency accords its debtors the prescribed procedural pro-
tections and is diligently working to promulgate the required regu-
lations, the agency should be allowed to take offset before those
regulations have been finalized.

DISCUSSION

The Debt Collection Act of 1982 amended the Federal Claims Col-
lection Act of 1966. Both acts have been codified in title 31 of the
U.S. Code, chapter 37. According to its legislative history, the DCA
was intended to ‘“‘put some teeth into Federal [debt] collection ef-
forts” by giving “the Government the tools it needs to collect these
debts, while safeguarding the legitimate rights of privacy and due
process of debtors.” 128 Cong. Rec. S12328 (daily ed. Sept. 27, 1982)
(statement of Sen. Percy). Section 10 of the DCA provides that
agencies may collect claims owed to the United States by means of

1 The amount of the debt and the identity of the debtor were not specified, and
are not relevant for purposes of our decision.

2 USDE seeks to use section 10 because the statutes and regulations which govern
the Federa! Insured Student Loan Program do not address the use of offset against
payments made by other aéencies of the Government to collect debts arising under
this program. See 20 U.S.C. §§ 1071 et seq; 34 CF.R. pt. 682 (1984). Cf. 34 CF.R.
§ 682.711(c) (authorizing USDE to take offset against “any benefits or claims due the
lender {from USDE].”) In addition, we have been informally advised by USDE that
the relevant contractual agreements neither permit nor prohibit offset actions. Cf.
B-214679, Apr. 29, 1985, 64 Comp. Gen. 492.
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administrative offset, after the debtor has been accorded certain
procedural rights. 31 U.S.C. § 3716(a). Section 10 also provides that:

Before collecting a claim by administrative offset under * * * this section, the
head of an executive or legislative agency must prescribe regulations on collecting
by administrative offset based on—

(1) The best interests of the United States Government;

(2) The likelihood of collecting a claim by administrative offset; and

(3) for collecting a claim by administrative offset after the 6-year period for
bringing a civil action on a claim under section 2415 of title 28 has expired, the
cost effectiveness of leaving a claim unresolved for more than 6 years. 31 U.S.C.
§ 3716(b).

In addition to this requirement for regulations, the Federal
Claims Collection Act of 1966 (which section 10 amended) provides
that agency regulations concerning debt collection, including those
pursuant to section 10, must be consistent with the Federal Claims
Collection Standards (FCCS), 4 C.F.R. ch. II, which are joint regula-
tions issued by GAO and the Department of Justice under the 1966
act. 31 U.S.C. § 3711(e) (1982). Agency regulations to implement sec-
tion 10 could not be finalized until the joint regulations had been
revised to reflect the 1982 act. Those revisions were published on
March 9, 1984, with an effective date of April 9, 1984. 49 Fed. Reg.
8889 (1984).

Under a strict, literal interpretation of section 10, no agency of
the Government could use administrative offset to collect debts
until it has published the final regulations required by section 10.
This interpretation, in our opinion, is an unduly technical reading
of the law, and produces a result which is inconsistent with the
stated purposes of the act.

It is fundamental that statutes are to be construed so as to give
effect to the intent of the legislature. E.g., United States v. Ameri-
can Trucking Ass’ns, 310 U.S. 534 (1940); 2A Sutherland, Statutes
and Statutory Construction, § 45.05 (Sands ed. 1973); 55 Comp. Gen.
307, 317 (1975). It is also fundamental that statutory constructions
which produce absurd or unreasonable results should be avoided
when they are at variance with the purpose and policy of the legis-
lation as a whole. E.g., Perry v. Commerce Loan Co., 383 U.S. 392
(1966); 2A Sutherland, supra, §§ 45.12, 47.38; 61 Comp. Gen. 461, 468
(1982). In our opinion, the administrative turmoil and financial
losses that might result from the summary suspension of all offset
activities pending promulgation of individual agency regulations
could not have been intended by the Congress.

The DCA made many sweeping, complicated changes in the Gov-
ernment’s basic claims collection authority, including its longstand-
ing common law authority to take administrative offset. Those
changes reflected congressional balancing of conflicting policies
and purposes, including the desire to substantially improve and ac-
celerate the collection process, yet simultaneously protect the le-
gitimate privacy and due process rights of debtors. S. Rep. No. 378,
97th Cong., 2d Sess. 32 (1978). The Congress was alarmed at the
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“substantial losses” being suffered in the Government’s claims col-
lection programs. E.g, S. Rep. No. 378, supra, at 2-4. Indeed, the
legislative history states that the “major purpose of this legislation
is to facilitate substantially improved collection procedures in the
federal government.” S. Rep. No. 3878, supra. at 1. At the same
time, however, it does not appear that Congress expected the
sweeping changes made by the act to take place overnight. See 128
Cong. Rec. H8052-53 (daily ed. Sept. 30, 1982) (remarks of Reps.
Kindness and Conable); 128 Cong. Rec. S12334 (daily ed. Sept. 27,
1982) (remarks of Sen. Sasser). We find it difficult to believe that
the Congress intended to further exacerbate the “substantial
losses” being suffered in the Government’s claims collection pro-
grams by requiring collection to halt until lengthy, complicated
regulations could be formulated, proposed, and finalized—first by
GAO and the Justice Department (since the Statute requires indi-
vidual agency regulations to be consistent with these joint stand-
ards), and then by each agency.

It seems far more likely that Congress expected the agencies to
develop implementing regulations as quickly as reasonably possi-
ble. During the interim period prior to the finalization of those reg-
ulations, the Congress must have intended that the agencies pro-
ceed with collection under their common law authority but adding
the substantive and procedural protections for debtors added by the
new amendments. In this regard, we refer to the Energy Action
Educational Foundation litigation which reflects the judicial view
of the effect of delayed regulations in similar circumstances.

That litigation concerned the 1978 amendments to the Outer
Continental Shelf Lands Act, 43 U.S.C. § 1331 et seq., which re-
quired the Department of the Interior to promulgate regulations
reforming the way in which Interior awarded leases for the explo-
ration and development of oil and natural gas deposits on the outer
continental shelf (OCS). After the act passed, Interior continued to
award leases for oil and gas exploration under an awards process
which reflected some, but not all, of the reforms mandated by Con-
gress. In addition, Interior had not yet promulgated the regulations
required by the act. A lawsuit was instituted to enjoin Interior
from awarding any further leases until it promulgated the required
regulations.

The district court ruled that Interior’s 9-month delay in promul-
gating the regulations necessary to implement the statutorily man-
dated reforms “although lengthy, is not arbitrary and capricious in
light of the complexity and sensitivity involved in preparation of
such regulations.” Energy Action Educational Foundation v.
Andrus, 479 F. Supp. 62, 63 (D.D.C. 1979). Therefore, the court
denied the request for a preliminary injunction. The lower court’s
decision was affirmed by the D.C. Circuit Court of Appeals. Energy
Action Educational Foundation v. Andrus, 631 F.2d 751 (D.C. Cir.
1979). A concurring opinion stated:
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* * * [The Government’s] immediate responsibility is to promulgate the neces-
sary regulations as rapidly as possible in order to implement Congress’ reform goals.

* * * * * * *

* * * At this point, on this record, the delay is not clearly unreasonable, but the
more sales of leases which are held without promulgation of the new regulations
which are necessary before the congressionally-mandated program of reform can get
under way, the more unreasonable the delay appears.” * * 681 F.2d at 762 (Wald, J.,
concurring) (footnote omitted).

A year later, this matter again came before the appeals court,
but this time with a slightly different result. Energy Action Educa-
tional Foundation v. Andrus, 654 F.2d 735 (D.C. Cir. 1980), rev'd on
other grounds, sub nom. Watt v. Energy Action Educational Foun-
datwn, 454 U.S. 151, 160 n.11 (1981). The issue before the court was
summarized as follows:

Having found in the language and history of the Act a Congressional imperative

to promulgate regulations, as a necessary prelude to [implementation of the reforms
mandated by the Act], the critical question is when does such an obligation become
due. 654 F.2d at 754.
The court agreed with Interior that “Congress did not intend to
hold up all OCS leasing and development until all the regulations
are promulgated. To do so would be to undervalue the stated statu-
tory objectives of expediting development of the OCS and mitigat-
ing this nation’s energy problems.” 654 F.2d at 755 n.96. Neverthe-
less, the court found that:

* * * given the absence of significant progress * * * the day has arrived when the
[Government’s] continued delay [of over 2 years] is unreasonable and frustrates the
essential purposes of [the act]. 654 F.2d at 737.

We think these cases support the proposition that agencies are
entitled to a reasonable period of time in which to promulgate reg-
ulations required by statute. The statute is violated when the delay
results in frustration of the statute’s “essential purposes.” We are
in no way suggesting that agencies may continue to use offset with-
out regard to section 10 for an indefinite period. What we are
saying is that, if an agency provides the pruiections required by
section 10, and if it is making reasonable progress toward the issu-
ance of its regulations, then we think the “essential purposes” of
section 10 are being satisfied and that the agency may continue to
exercise administrative offset during the interim period prior to
the finalization of those regulations.

Procedural rights of debtors, including notice and an opportunity
for administrative review, are specified in 31 U.S.C. § 3716(a). As
noted earlier, regulations are required by 31 U.S.C. § 3716(b), and
are to be based on the best interests of the United States, the likeli-
hood of collecting claims by administrative offset, and the cost ef-
fectiveness of leaving claims unresolved for more than 6 years. The
regulations appear designed to assure consideration of these three
factors, rather than advancing the rights specified in subsection (a).
Presumably, the regulations will also address the subsection (a)
procedural rights, and thus might be said to help in protecting
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those rights by assuring uniformity and certainty of procedure.
Nevertheless, those rights derive from the statute itself. Lack of
regulations would not excuse failure to provide them. Therefore,
agencies should provide those rights or their substantial equivalent
without awaiting the finalization of regulations.

CONCLUSION

Based on the foregoing analysis, we conclude that the Govern-
ment it entitled to a reasonable period of time in which to promul-
gate regulations to implement section 10 and that, so long as debt-
ors are accorded the substantial equivalent of the procedural rights
specified in 31 U.S.C. § 3716(a), agencies are not precluded from
taking administrative offset under section 10 prior to finalization of
their regulations. Accordingly, USDE is authorized to pursue its
offset remedy in accordance with 31 U.S.C. §3716 and 4 C.F.R.
§ 102.3.

[B-216529]

Travel Expenses—Military Personnel—Change of Station
Status—Temporary Duty en Route

A member of the Reserve components returning home from ordered active duty for
training for over 20 weeks at one location was directed to perform additional duty
for less than 20 weeks at two temporary duty points en route home. Since travel
incident to duty at a single location for 20 weeks or more is considered permanent-
change-of-station travel, the member was entitled to permanent-change-of-station
travel allowances for such travel, including the travel to the temporary duty points
en route.

Matter of: Lieutenant Mark C. Crocker, AFNG, September 4,
1985:

The question in this case is whether Lieutenant Mark C. Crock-
er, a member of the Air National Guard, returning to his home
after attending two courses of instruction that lasted more than 20
weeks, is entitled to permanent-change-of-station travel allowances
under Chapter 4, Part D, or temporary duty travel allowances
under Chapter 4, Part E, of Volume 1 of the Joint Travel Regula-
tions (1 JTR) for his return travel, which included two other duty
stations en route to home.! We conclude that Lieutenant Crocker is
entitled to permanent-change-of-station travel allowances under
Chapter 4, Part D, 1 JTR, for his return travel.

Facts

Lieutenant Crocker was ordered to active duty in December 1981
from his home in Kenmore, New York, to attend two courses of in-

1 This action is in response to a request for a decision received from Captain E.R.
Cortes, Chief, Accounting and Finance Branch, Comptroller Division, Griffiss Air
Force Base, New York. The Per Diem, Travel and Transportation Allowance Com-
mittee has assigned the request Control Number 84-16.
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struction at Mather Air Force Base, California, of approximately 36
weeks duration, and to return home at the conclusion of the
courses. He drove from New York to Mather in his privately owned
automobile. After he had nearly completed his schooling at Mather
in August 1982, his original orders were amended to include three
additional courses of instruction at different military installa-
tions—each less than 20 weeks duration—and a training period of
a little over a month at his regular National Guard unit. Pursuant
to the amended orders and upon completion of his schooling at
Mather, Lieutenant Crocker drove to Fairchild Air Force Base,
Washington, and then to Homestead Air Force Base, Florida,
where he completed two of the additional courses. Then he drove
from Florida to home, arriving October 3, 1982. He reported for
training at his regular National Guard unit in Niagara Falls, New
York, the next morning and remained in a training status until he
departed by airplane on November 14, 1982, for his last course of
instruction under the amended orders at Holloman Air Force Base,
New Mexico. At Holloman his orders were further amended to
direct another training session at his regular National Guard unit
upon return from Holloman until another course of instruction
could be announced. Lieutenant Crocker departed Holloman by pri-
vately owned automobile on December 14, 1982, and arrived for
training at his regular National Guard unit on December 20. His
original orders were amended there for the last time to include a
course of instruction lasting more than 20 weeks at McConnell Air
Force Base, Kansas. He departed for McConnell by privately owned
automobile on January 20, 1983, and returned home on June 17 the
same way after completing the course and being released from
active duty.

Issue

Since the two courses of instruction at Mather Air Force Base
lasted a total of 36 weeks (more than 20 weeks), the original orders
effected a simple permanent change of station from Lieutenant
Crocker’s home to Mather and would have effected another simple
permanent change of station upon release from active duty at
Mather upon the conclusion of the courses and return to home. See
1 JTR, App. J. Although these orders were amended several times
to include additional courses of instruction and periods of training
duty at his regular unit location, which extended the period of con-
tinuous active duty to approximately 1% years, the permanent
change of station under his amended orders upon his return from
Mather by way of Fairchild Air Force Base and Homestead Air
Force Base to his home is the only part of Lieutenant Crocker’s
travel in question. The permanent-change-of-station travel allow-
ance when Lieutenant Crocker traveled at his personal expense by
privately owned automobile for official travel was a mileage allow-
ance of 13 cents per mile for the official distance plus a flat rate
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per diem of $50 per day in whole-day increments for each 300 miles
of travel.2 Lieutenant Crocker was paid mileage and per diem upon
the change of station from his home to Mather, and he argues that
these allowances are also payable for his automobile travel from
Mather by way of Fairchild Air Force Base and Homestead Air
Force Base to his home in New York. His claim is based on specific
authorization for such permanent-change-of-station allowances to
be paid for travel by way of temporary duty points (Fairchild and
Homestead) incident to a permanent change of station. 1 JTR,
paragraph M4151 (Change No. 352, June 1, 1982), Chapter 4, Part
D. However, Chapter 6, Part A, subparagraph M6000-1 (Change
No. 352, June 1, 1982), which applied to travel of members of the
Reserve components in Lieutenant Crocker’s situation, appears to
conflict with Chapter 4, Part D, because Chapter 6 appears to man-
date only temporary duty travel allowances under Chapter 4, Part
E, for such travel which results in a lesser entitlement to Lieuten-
ant Crocker. The issue is whether Chapter 6, Part A, subparagraph
M6000-1, does in fact mandate temporary duty travel allowances
for the questioned travel, which would preclude the application of
the permanent-change-of-station mileage and per diem allowances.3

Analysis and Discussion

The permanent-change-of-station allowances authorized to all
members of the uniformed services under 1 JTR, paragraph M4151,
Chapter 4, Part D, applied to Lieutenant Crocker’s automobile
travel from Mather Air Force Base by way of Fairchild Air Force
Base and Homestead Air Force Base to his home unless that para-
graph was superseded by subparagraph M6000-1, Chapter 6, Part
A, which pertained specifically to travel of members of the Reserve
components. However, our analysis of subparagraph M6000-1 indi-
cates that it was written to complement the rules pertaining to
permanent changes of station found in Chapter 4, Part D, for all
members of the uniformed services and that there is only an appar-
ent rather than an actual conflict between subparagraph M6000-1
and Chapter 4, Part D. Subparagraph M6000-1 literally does not
apply to the disputed part of Lieutenant Crocker’s travel. There-

21 JTR, paragraphs M4150 (Change No. 352, June 1, 1982), and M4151, Chapter 4,
Part D, and Joint Determination No. 28-81, July 29, 1981, reprinted in the Table of
Contents, 1 JTR, Chapter 4.

3 The temporary duty travel allowance for Lieutenant Crocker traveling by pri-
vately owned automobile under 1 JTR, Chapter 4, Part E, would amount to 16 cents
per mile for the distance of the ordered travel but a per diem allowance computed
only for the constructive traveltime that a commercial airplane would require to
travel the ordered distance, since his orders did not state the use of an automobile
to be advantageous to the Government. See 1 JTR, paragraphs M4203-4(a) and
M4204-5(c) (Change No. 352, June 1, 1982). The temporary duty allowances for auto-
mobile travel are considerably lower than the mileage plus per diem and the travel-
time allowed is restricted to the constructive air traveltime.



824 DECISIONS OF THE COMPTROLLER GENERAL 64

fore, when a member of the Reserve components makes a perma-
nent change of station, he is subject to the rules and allowances in
1 JTR, Chapter 4, Part D.

In demonstrating that subparagraph M6000-1 does not apply to
Lieutenant Crocker’s questioned travel, we will summarily dispose
of the provisions clearly not involved and fully address only the
ones that arguably are involved. Subparagraph M6000-1 is com-
posed of subparts a through d. Subparts a, d, and subparts c(1) and
(2) concern travel situations that do not apply to the questioned
travel. And since subpart b(l) concerns only travel from home to
the first duty station or from the last duty station to home for situ-
ations not involved here, it does not apply either. The provisions of
subpart c¢(3) and subpart b(2) remain to be addressed.

Subpart b(2), paragraph M6000-1, provides:

(2) Travel Between Duty Stations. Members of the reserve components coming
within the purview of subpar. ¢(1) and (2) who are ordered to perform duty at more
than one duty station will be entitled to travel and transportation allowances as for
temporary duty travel under Chapter 4, Part * * * E * * * for travel between
such duty stations.

Significantly, subpart b(2) is the only part of subparagraph
M6000-1 specifically applying to travel between duty stations, such
as between Mather, Fairchild, and Homestead. Although tempo-
rary duty travel allowances rather than permanent-change-of-sta-
tion allowances are prescribed for the travel, the travel is limited
to situations “* * * coming within the purview of subpar. c(1) and
(2) * * *.” Since subparts c(1) and (2) describe situations where the
total amount of active duty performed is for less than 20 weeks in
the considered period, performing travel between duty stations as
described in subparagraph b(2) within a 20-week period does not
apply to Lieutenant Crocker’s questioned travel because that travel
occurred during a period of duty that was greater than 20 weeks,
involving a permanent change of station. Subparagraph b(2) could
apply only if the character of Lieutenant Crocker’s entire travel is
ignored and certain segments of the questioned travel are isolated .
and examined.

Subpart ¢(3), paragraph M6000-1, provides:

(3) Active Duty for 20 Weeks or More.

(a) General. When a member is called to active duty for 20 weeks or more, no per
diem or actual expense allowances are payable at any location where the duty to be
performed is for 20 weeks or more regardless of the availability of Government
quarters and Government mess.

(b) Active Duty at More Than One Location. When the active duty is to be per-
formed at more than one location, per diem, travel and transportation allowances,
including miscellaneous reimbursable expenses, are payable at any location where
the duty to be performed is for less than 20 weeks at the same rates and subject to
the same provisions and deductions as are provided for temporary duty in Chapter
4,Parts * * * E* * * .

Note that in subpart c¢(3)(b) there is no language similar to that
found in subpart b(2), which describes the allowances as applying
“* *+ * for travel between such duty stations.” And both subparts
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describe situations where members are ordered to perform duty at
more than one duty station. Nowhere in subparagraph M6000-1 is
there a specific provision for travel between permanent duty sta-
tions or to or from a temporary duty station en route to or from a
permanent duty station during a permanent change of station. We
believe that the reason is because of the complementary nature of
subparagraph M6000-1 to the normal permanent-change-of-station
rules including temporary duty en route, found in 1 JTR, Chapter
4, Part D. Under Chapter 4, Part D, permanent-change-of-station
allowances are payable for travel directed via temporary duty
points en route. 1 JTR, paragraph M4151, as provided at the time
of this travel.

Conclusion

Accordingly, Lieutenant Crocker is entitled to reimbursement for
the travel in question under 1 JTR, Chapter 4, Part D. The voucher
is being returned for payment on this basis.

[B-217383]

Subsistence—Per Diem—Purpose

A Forest Service firefighter was authorized reimbursement on an actual subsistence
expense basis in lieu of a per diem rate of $5. The firefighter argues that the Feder-
al Travel Regulations, para. 1-8.1c, authorize reimbursement on an actual subsist-
ence basis only where unusual circumstances exist. The Forest Service believes that
unusual circumstances exist because the firefighters were working in remote areas
where food and lodging is not normally available and is provided by the Forest Serv-
ice. It believes that reimbursement on an actual subsistence expenses basis would
ensure that only those employees that actually incurred expenses would be reim-
bursed and cited further administrative savings realized by a reduction in the
number of travel vouchers that would have to be processed. The Forest Service may
not authorize the firefighters actual subsistence expenses since FTR para. 1-8.1c
provides that actual subsistence expenses may be authorized where the authorized
per diem would be insufficient to cover expected expenses. Therefore, the firefighter
may be paid the claimed per diem.

Matter of: Frank C. Sanders, September 5, 1985:

The issue presented is whether an agency may authorize actual
subsistence for employees in a travel status where the per diem
would be adequate to cover expected expenses.! We read the appli-
cable regulations and the legislative history as intending that
actual subsistence expenses be authorized only when the employee
travels to a high-cost geographic area or where due to the unusual
circumstances of the travel per diem would not be sufficient to
cover expected expenses. Therefore, we hold that the agency may
not authorize reimbursement of actual subsistence expenses in
these circumstances.

The Forest Service states that several of its regions have author-
ized reimbursement on an actual subsistence basis instead of on a

1 The request was submitted by C.E. Tipton, an authorized certifying officer of the
Forest Service, United States Department of Agriculture.
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per diem basis whenever an employee is assigned to firefighting
duties. The Forest Service believes that this is proper because most
fires occur in remote areas where commercial lodging and meals
are not available. Thus, the Forest Service provides lodgings and
meals to most of the firefighters. The Forest Service indicates that
a cost savings results from reimbursing only actual expenses be-
cause only those employees who have out-of-pocket expenses are
paid. Finally, the Forest Service indicates that administrative bene-
fits accrue to the agency because it is required to process a smaller
number of claims since many firefighters have no out-of-pocket ex-
penses. The use of a special per diem rate under paragraph 1-7.3 of
the Federal Travel Regulations (May 1973) incorp. by ref., 41 C.F.R.
§ 101-7.003 (1980), was considered and rejected because it would
either increase administrative costs or not fairly reimburse employ-
ees for incurred expenses in all situations.

The Forest Service forwarded a voucher submitted by one of the
firefighters, Mr. Frank C. Sanders, Smokejumper Superintendent.
Mr. Sanders reads FTR paragraph 1-8.1 as authorizing actual sub-
sistence expenses only when the agency determines that the per
diem otherwise allowable is inadequate—i.e., less than sufficient to
cover expenses incurred. It does not in his opinion authorize actual
subsistence for the purpose of reducing administrative costs. Mr.
Sanders has submitted four vouchers totaling $174.50, representing
his entitlements computed under the rules applicable to paying the
per diem allowance. He indicates that if he is entitled to reim-
bursement only on an actual expenses basis, he will obtain infor-
mation with respect to such expenses including the meals he was
required to purchase.2

The conditions under which an agency may authorize actual sub-
sistence expenses are set forth in paragraph 1-8.1 of the Federal
Travel Regulations, supra. An employee’s entitlement to actual
subsistence expenses is normally contingent upon entitlement to
per diem and an agency determination that the authorized maxi-
mum per diem allowance would be inadequate to cover the actual
and necessary expenses of the traveler. FTR para. 1-8.1a. It is in
this context that subparagraph 1-8.1c authorizes actual subsistence
expenses due to “unusual circumstances of the travel assignment.”
That subsection reiterates that actual subsistence expenses may be
authorized “when it is determined that the maximum per diem al-
lowance * * * would be inadequate * * *.” The clear intent of this
phrase is reinforced by subsequent rules. One such rule states that
actual subsistence may not be authorized where the expected ex-
penses exceed the authorized per diem by only a small amount or
where inflated costs are common to all travelers. Additional exam-

2 The Forest Service states that computed under the standard per diem rate, Mr.
Sanders’ daily entitlement would be $5 (zero lodging costs plus $23, minus $6 for
each meal provided by the Government).



Comp. Gen] DECISIONS OF THE COMPTROLLER GENERAL 827

ples of unusual circumstances are provided in subparagraph 1-
8.1¢(3). The common thread in all of the examples is that the cost
of lodging absorbs practically all of the authorized per diem.

The plain meaning of this regulation is that the term “unusual
circumstances” covers only certain situations where the authorized
per diem is not sufficient to cover expected expenses. Reducing ad-
ministrative costs is not one of the examples listed as an ‘“‘unusual
circumstance.” Further, in view of the legislative history of the
statute authorizing reimbursement of actual subsistence expenses,
as discussed below, we do not believe the statute contemplated pay-
ment of actual subsistence expenses instead of per diem in these
circumstances.

The regulatory provision discussed above implements 5 U.S.C.
§ 5702(c) (1982). That subsection provides:

Under regulations prescribed under section 5707 of this title, the Administrator of
General Services, or his designee, may prescribe conditions under which an employ-
ee may be reimbursed for the actual and necessary expenses of official travel when
the maximum per diem allowance would be less than these expenses, except that
such reimbursement shall not exceed $75 for each day in a travel status within the
continental United States when the per diem otherwise allowable is determined to
be inadequate (1) due to the unusual circumstances of the travel assignment, or (2)
for travel to high rate geographical areas designated as such in regulations pre-
scribed under section 5707 of this title.

The language of this subsection is straightforward. Actual sub-
sistence may be authorized only where the per diem is determined
to be inadequate for one of the two prescribed reasons—travel in a
high-rate geographical area or where the travel assignment in-
volves unusual circumstances. Concerning the latter, the legislative
history shows that Congress was concerned only about situations
requiring expenditures well in excess of an employee’s per diem en-
titlements. For example, the House Report accompanying the bill
states that the authority to authorize actual subsistence in unusual
circumstances is intended to be used “in a very limited number of
situations,” noting that occasionally employees are required to
travel on assignments that require “personal expenditures well in
excess of the reimbursement which would be obtained at the [au-
thorized] per diem rates.” H.R. Rep. No. 604, 89th Cong., 1st Sess.
(1955), reprinted in 1955 U.S. Code Cong. & Ad. News 2547, 2549-
2550.

On the basis of the above analysis, we find that the regulations
do not provide and the statute does not contemplate reimburse-
ment of actual subsistence expenses where the expected expenses
would be far less than the otherwise authorized per diem. Accord-
ingly, the Forest Service may not authorize reimbursement of
actual subsistence expenses under FTR paragraph 1-8.1 in this sit-
uation. Since the Forest Service did not fix a per diem rate for fire-
fighters, the travel vouchers of Mr. Sanders should be processed as
submitted using the rules applicable to payment of per diem when
lodging costs are not incurred and meals are furnished by the Gov-
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ernment. In that connection it should be noted that in addition to
meals and lodging the per diem allowance is intended to cover mis-
cellaneous expenses not specifically identified. While it may be that
firefighters do not incur the usual miscellaneous expenses this ele-
ment of cost should not be overlooked in fixing a specific per diem
rate.

[B-219345.3]

Contracts—Protests—General Accounting Office Procedures—
Piecemeal Development of Issues by Protester

Where protester raises broad ground of protest in initial submission but fails to pro-
vide any detail on this protest ground until it comments on the agency report, so
that a further response from the agency would be needed for an objective review of
the matter, the protest, filed in a piecemeal fashion, will not be considered.

Contracts—Protests—Burden of Proof—On Protester

A protester alleging disclosure of its confidential information to its competitors by
agency personnel bears the burden of proving the improper conduct, and absent any
probative evidence of actual disclosure, the allegation must be viewed as speculative
and the burden has not been met. Moreover, General Accounting Office will not
conduct investigations to establish the validity of the protester’s statements.

Freedom of Information Act—General Accounting Office
Authority

GAO has no authority to determine what information must be disclosed by another
agency in response to a Freedom of Information Act request.

Matter of: LaBarge Products, B-219345.3, September 5,
1985:

LaBarge Products (LaBarge) protests the award of any contract
under invitation for bids (IFB) No. DAAJ10-85-B-A089 issued by
the Army for the procurement of a minimum of 20 and a maxi-
mum of 62 tactical water distribution sets and spare/repair parts.
LaBarge asserts that it submitted the only responsive bid, and that
the Army released confidential information to certain other bid-
ders. We dismiss the protest in part and deny it in part.

The IFB was issued on March 29, 1985, and bid opening was on
May 28. Of the five bids received, Engineered Air Systems, Inc.
(EASI) was low bidder; Angus Fire Armour Corp. (Angus) was
second low; and LaBarge was third. LaBarge protested to our Office
on June 28.

The Army, in reporting on LaBarge’s protest, states that all five
bidders were responsive to the solicitation. The agency also con-
tends there was no disclosure of confidential data to bidders by any
procurement personnel. Any changes to the solicitation, the Army
states, were issued by amendment, and any answers to questions
concerning the solicitation were circulated to all bidders. Finally,
the Army argues that LaBarge has failed to present any specific
evidence of the alleged disclosure of confidential information.
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In its response to the agency report, LaBarge argues that neither
EASI nor Angus provided an overpack list for the pump and
engine they offered in their bids, as required by Amendment 3 to
the solicitation. Such failure, LaBarge contends, amounts to a ma-
terial bidding deficiency and warrants a finding of nonresponsive-
ness by our Office. Further, LaBarge believes its confidential pric-
ing information is being released to its competitors by Army per-
sonnel. The firm cites, to support its position, a protest which we
dismissed earlier this year, Victaulic Company of America, B-
217129, May 6, 1985, 85-1 C.P.D. {500, involving another contract
with the Army; many of the same Army personnel, according to
LaBarge; and an allegation that pricing data was disclosed improp-
erly. Apparently, LaBarge is suggesting that the disclosure allega-
tion in Victaulic supports LaBarge’s allegation in this case. La-
Barge informs us of an investigation of the alleged activity in the
Victaulic procurement that is being conducted by the Army Crimi-
nal Investigation Division (CID), and states that it has sought infor-
mation concerning this investigation pursuant to the Freedom of
Information Act (FOIA). Because it has received no response, La-
Barge asks that our Office investigate the allegations independent-
ly.

We will not review LaBarge’s responsiveness argument as it was
detailed insufficiently as initially filed and, as a piecemeal presen-
tation, is untimely. In its initial protest submission, LaBarge failed
to indicate why it thought it was the only responsive bidder, or
how the other bidders were nonresponsive. Thus, the firm failed to
comply with section 21.1(c)(4) of our Bid Protest Regulations, which
requires a protest to include “a detailed statement of the legal and
factual grounds of protest including copies of relevant documents.”
Datametrics Corp., B-219617, Aug. 1, 1985, 85-2 C.P.D. | 122.

In its comments on the agency report LaBarge, for the first time,
presented specific details on this issue by raising EASI's and
Angus’ failures to provide overpack lists. We will not review the
merits of the specifics noted in LaBarge’s comments, however.

The protest system endorsed by the Competition in Contracting
Act of 1984 (CICA), implemented by our Regulations, is designed to
provide for the expeditious resolution of protests with only minimal
disruption to the orderly process of government procurement. See
31 U.S.C. §3554 (West Supp. 1985). To that end, CICA requires,
generally, the agency to withhold contract award or, if a contract
was awarded within 10 days prior to protest, to direct the contrac-
tor to cease performance while the protest is pending. The agency
is required to report within 25 working days from its receipt of
notice of the protest from our Office, 31 U.S.C. § 3553, and the pro-
test must be resolved by our Office within 90 working days. 31
U.S.C. § 3554. This process does not contemplate a piecemeal devel-
opment of protest issues, since that would enable a protester to
delay our decision and jeopardize our ability to meet the CICA re-
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quirement for a decision within 90 days, thereby undermining the
objectives of the process by delaying an award that otherwise could
have been effected earlier. Protesters therefore must assert and
substantiate all of their grounds of protest as promptly as possible,
and a failure to do so may result in portions of a protest being dis-
missed. 4 C.F.R. § 21.1(f).

It is clear from LaBarge’s comments that the basis for the initial
assertion that LaBarge was the only responsive bidder was that the
other bidders did not include overpack lists. Yet LaBarge withheld
this argument until the Army, absent any detail from LaBarge,
made a general response. As a result, we are left with a protest
that was not substantiated until after the agency response, leaving
us with no basis for objective review absent a supplemental report
from the agency. We therefore will not consider this protest
ground.

LaBarge’s protest that its confidential information is being re-
leased to its competitors by Army personnel is denied. The protest-
er has the burden of proving improper conduct on the part of gov-
ernment officials. See Davey Compressor Co., B-215028, Nov. 30,
1984, 84-2 C.P.D. 1 589. Absent any probative evidence of the actual
disclosure, the allegation must be viewed as speculative only, be-
cause the protester’s burden would not be met. See Energy and Re-
source Consultants, Inc., B-205636, Sept. 22, 1982, 82-2 C.P.D. | 258.
Here, LaBarge provides nothing more than its belief that informa-
tion is being released based on the protest submission in Victaulic.
Without probative evidence, LaBarge’s allegations do not provide a
basis for our Office to object to the award. Id.

Moreover, our Office will not conduct investigations to establish
the validity of a protester’s speculative statements. Lion Brothers
Company, Inc., B-212960, Dec. 20, 1983, 84-1 C.P.D. { 7. As to the
protester’s FOIA request to the Army, we point out that we do not
have authority to determine what information must be disclosed by
another agency in response to a FOIA request. A firm’s recourse in
this respect is to pursue the disclosure remedies under the proce-
dures provided by the statute itself. Id.

The protest is dismissed in part and denied in part.

[B-219619]

Bids—Mistakes—Correction—Low Bid Displacement

Discrepancy in bid between stated total of lump sum and extended price items and
the correct mathematical total of such items may be corrected so as to displace an-
other, otherwise low offer where both the mtendyed bid price and the nature of the
mistake are apparent on the face of the bid.

Bids—Responsiveness—Pricing Response—Minor Deviation
From IFB Requirements

Where the bidder, by entering a bid price for every item, offered to perform as re-
quired under the solicitation and at a price apparent on the face of the bid, the fail-
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ure to enter a total price did not render the bid nonresponsive and, instead, may be
considered an informality and waived.

Matter of: OTKM Construction Incorporated, September 5,
1985:

OTKM Construction Incorporated (OTKM) protests the determi-
nation by the Forest Service, Department of Agriculture, to permit
correction of the bid submitted by Marvin L. Cole General Contrac-
tor, Inc. (Cole), in response to invitation for bids No. R6-85-27C.
OTKM alleges that there is insufficient evidence of the intended
bid price to permit correction and argues that, in any case, Cole’s
bid is nonresponsive. We deny the protest.

The solicitation was for the construction of the Mount St. Helens
Visitor Center in the Gifford Pinchot National Forest, Washington.
The solicitation schedule included 33 items divided among five
groups: (1) building and site; (2) sewerage; (3) segment I of road A;
(4) segment II of road A; and (5) road B. For some items, such as
excavation, bidders were to enter unit and extended prices based
upon the estimated quantity involved; other items were bid on a
“lump sum” or on an ‘“each” basis. At the foot of each of the five
groups of items a blank was provided for the entry of a subtotal.
These blanks were in the same column as the prices bid for each
item. At the bottom of the last page of the four-page Schedule was
another blank for “TOTAL ALL ITEMS—BUILDING, SITE, SEW-
ERAGE AND ROAD.” This blank was followed by a notice caution-
ing all bidders to “[ble sure to enter TOTAL BID PRICE IN ITEM
(Block) 17 on back of Standard Form 1442,” the standard form for
the solicitation, offer and award of construction, alteration or
repair contracts.

Of the six bids received, OTKM submitted the apparent low bid
of $2,924,409.90, while Cole submitted the apparent second low bid
of $2,953,350.

Upon examining Cole’s bid, the Forest Service noted that the
unit prices were properly extended, except for the rounding off of
some item prices and a $1 error in one extension. The subtotals of
all five groups also were the correct mathematical totals of the
item prices. The only discrepancy was between the amount Cole en-
tered for “TOTAL ALL ITEMS”—$2,953,350—and the correct
mathematical total of the subtotals for the five groups—
$2,890,987—a difference of $62,363. In view of the consistency of
the rest of the bid, contracting officials determined that Cole had
made an apparent clerical error in calculating the stated total bid
price for all items. Accordingly, they determined that Cole’s bid
was subject to correction to reflect an intended bid price of
$2,890,985.16, which is the correct mathematical total of all the
items when the extended prices are not rounded off. When contact-
ed to verify its bid price, Cole confirmed that the mistake occurred
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in adding the item prices rather than in calculating the item prices
themselves.

OTKM, however, then protested to the Forest Service against
permitting correction of Cole’s bid and making award to Cole.
When that protest was denied, OTKM filed this protest with our
Office.

OTKM alleges that although it is apparent that there is a mis-
take in Cole’s bid, the bid may not be corrected because the intend-
ed bid price is not apparent on the face of the bid. Moreover,
OTKM points out that Cole failed to enter a total bid price in block
17 of Standard Form 1442, as instructed, and argues that this ren-
dered Cole’s bid nonresponsive.

The Forest Service and Cole, on the other hand, maintain that
the consistency of the item prices and of the subtotals indicates
that the item prices—the individual pay items—were the prices in-
tended, not the stated total price. Cole, moreover, also contends
that it is apparent from the bid how the $62,363 discrepancy oc-
curred.

Pages 1 through 3 of the IFB Schedule were arranged as follows:

Page 1—unit prices and subtotal, building and site.

Page 2—headed “Sewerage and Road,” subheaded ‘‘Sewerage,’
unit prices and subtotal for sewerage.

Page 3—headed “Road,” unit prices and subtotal for road A, seg-
ment L.

Page 4, as bid by Cole, appears as follows:

s

SCHEDULE OF ITEMS
Page 4 of 4
ROAD A SEGMENT II
Construction Staking.........covveeeeeeveeeeeeeeeeeeeee e eseeneeenens $1,452
Clearing and Grubbing, Slash Treatment................... 10,973
EXCAVALION ....eecvceeeeeeeeeeceee et 5,880
Screened Aggregate, Grading, Compaction ................ 30,147
SUBTOTAL ROAD A SEGMENT II........cccoevverrrrenne. $48,452
ROAD B
Construction Staking.........cccoceevvvveeeecvvemreereeesserevereeenns $968
Clearing and Grubbing, Slash Treatment................... 4,268

Excavation ... 1,177
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SCHEDULE OF ITEMS—Continued

Screened Aggregate, Grading, Compaction ................ 8,098
SUBTOTAL SEWERAGE AND ROAD.........cceceueneee. 1814,511
TOTAL ALL ITEMS—BUILDING, SITE, SEWER-

AGE AND ROAD........coovivieeiererreriessiinereseesessoressenss $2,953,350

1 Unlike the other four groups, no blank was provided for the subtotal for road B
only, an apparent oversight. The abstract of bids, however, shows that consistent
with the structure of the rest of the Schedule, all bidders other than OTKM inter-
preted this blank as the subtotal for Road B only rather than what it literally was—
the subtotal for all sewerage work plus all road work.

Cole explains that as a result of the fact that two groups ap-
peared on page 4 of the Schedule, and that the blanks for the sub-
totals were placed in the same column as the item prices, it inad-
vertently added the item prices and the two subtotals on page 4 in
arriving at its total price—thus overstating that price by $62,963.

Cole further explains that in adding the item prices under road
B it inadvertently included a price of $363 for construction staking
instead of the intended price of $968. This had the effect of under-
stating its intended total bid price by $605. The figure $363 does
appear on Cole’s bid for this item, but it is lined through, the alter-
ation is initialed and the figure $968 is written above it. Likewise,
the correct mathematical total for the group if $363 was the in-
tended price for construction staking appears on Cole’s bid, but it is
lined through, the alteration is initialed and the correct mathemat-
ical total for the group if $968 was the intended bid price for con-
struction staking is written above it.

Finally, Cole states that the total it thus mistakenly calculated—
$2,953,345—was rounded up by $5 to arrive at the total of
$2,953,350 stated in its bid.

As a general rule, where, as here, a bid contains a price discrep-
ancy and the bid would be low on the basis of one price but not the
other, then correction is not allowed unless the asserted correct bid
is the only reasonable interpretation ascertainable from the bid
itself or on the basis of logic and experience. The bid cannot be cor-
rected if the discrepancy cannot be resolved without resort to evi-
dence that is extraneous to the bid and has been under the control
of the bidder, see Frontier Contracting Co., Inc., B-214260.2, July
11, 1984, 84-2 C.P.D.  40; Harvey A. Nichols Co., B-214449, June 5,
1984, 84-1 C.P.D. | 597, such as worksheets and sworn statements.
See SCA Services of Georgia, Inc., B-209151, Mar. 1, 1983, 83-1
C.P.D. 1 209.

We have previously considered whether a bid may be corrected
so as to displace an otherwise low bidder where there is a discrep-
ancy between the correct mathematical total of lump sum and ex-
tended price items and the stated total of such items. In DeRalco,
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Inc., B-205120, May 6, 1982, 82-1 C.P.D. 1 430, we sustained a pro-
test against the agency’s determination to correct such a discrep-
ancy as an apparent clerical error where neither the nature of the
alleged mistake nor the bid actually intended could be determined
without benefit of advice from the bidder. We noted that there was
no one obvious or apparent explanation for the discrepancy. The
difference did not suggest where the mistake might have been
made and the stated total was not so grossly out of line with the
other bid or with the government’s estimate as to be patently erro-
neous. We found that the discrepancy could reasonably be attrib-
uted either to a mistake in totaling the items or to an incorrectly
stated item.

By contrast, in Patterson Pump Co.; Allis-Chalmers Corp., B-
200165, B-200165.2, Dec. 31, 1980, 80-2 C.P.D. { 453, we denied a
protest against the agency’s determination to permit correction of
such a discrepancy as an apparent clerical error. As we stated in
DeRalco, Inc., B-205120, supra, 82-1 C.P.D. { 430 at 5, we permitted
correction because:
the only reasonable interpretation of the discrepancy was that the bidder had added
one of the items as though it were $315,000 instead of the 31,500 stated. This inter-
pretation was based on three factors: (1) the stated figure of $31,500 was misaligned,
(2) the difference between the stated total and the true total exactly equal to the
difference between $315,000 and $31,500, and (3) the stated extended price of $31,500
was consistent with the range of extended prices of the nine other bids received. In
light of these three factors, it was apparent * * * not only that a mistake had been
made, but also what the nature of that mistake had been. It was therefore possible
for the contracting officer to ascertain the intended bid without benefit of advice
from the bidder.

We conclude that the circumstances here are more analogous to
those in Patterson Pump than to those in DeRalco. Not only are the
unit prices generally properly extended here, but, most significant-
ly, the subtotal for each group is also the correct mathematical
total of the item prices in that group. Given this internal consisten-
cy in Cole’s bid, we are unwilling to question the Forest Service’s
determination that the only reasonable interpretation of the dis-
crepancy is that Cole intended its bid price to be the correct, math-
ematical total of the item prices rather than the figure entered op-
posite the description, “TOTAL ALL ITEMS.”

Moreover, the nature of the mistakes can be determined without
benefit of advice from the bidder. As indicated above, the cause of
$605 of the discrepancy, i.e, the confusion between the price of
$363 initially entered for the construction staking and the intended
price of $968 subsequently entered, is apparent on the face of the
bid. In addition, all but $5 of the remaining discrepancy can be ex-
plained by the addition of the item prices and the two subtotals on
page 4 in arriving at the total bid price. As for the remaining $5 of
the discrepancy, not only do we consider this de minimis in a total
bid of nearly 3 million dollars, but, in addition, we note that the
rounding off of Cole’s total price is consistent with Cole’s rounding
off of its extended item prices.
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As for Cole’s failure to enter a “TOTAL BID PRICE” in Block 17
of Standard Form 1442, we note that the test for responsiveness is
whether the bid as submitted is an offer to perform, without excep-
tion, the exact thing called for in the IFB, so that upon acceptance,
the contractor will be bound to perform in accordance with all the
terms and conditions of the IFB. See Hild Floor Machine Company,
Inc., B-217213, Apr. 22, 1985, 85-1 C.P.D. { 456. Since Cole, by en-
tering a bid price for every item, offered to perform as required
under the solicitation, its failure to enter a total price in Block 17
did not render its bid nonresponsive and the failure instead may be
considered an informality and waived. See also R.R. Gregory Corpo-
ration, B-217251, Apr. 19, 1985, 85-1 C.P.D. 1 449; c¢f. Telex Commu-
nications, Inc.;, Mil-Tech Systems, Incorporated, B-212385; B-
212385.2, Jan. 30, 1984, 84-1 C.P.D. { 127 (omitted item price may
be corrected after bid opening).

Accordingly, Cole’s bid may be corrected to reflect as its intended
bid price the correct mathematical total of all items and award, if
otherwise proper, may be made to Cole as the low bidder.

The protest is denied.

[B-218840]

Appropriations—Availability—Medical Fees—Physical
Examinations

Billings for the costs of comprehensive physical fitness evaluations and laboratory
blood tests, administered to employees as part of the National Park Service, Alaska
Regional Office, physical fitness program may be certified for payment. Section 7901
of Title 5, U.S.C., which authorizes heads of agencies to establish health service pro-
grams providing examinations and preventive programs, and the implementing reg-
ulations issued by the Office of Management and Budget, the Office of Personnel
Management, and the General Services Administration, permit the use of appropri-
ated funds for the testing, education, and counseling parts of the fitness programs.

Appropriations—Availability—Health Services for Employees

Billings for employees’ use of a private health club for physical exercise, as part of
the National Park Service, Alaska Regional Office, physical fitness program may
not be certified for payment. Although 5 U.S.C. 7901 authorizes agency heads to es-
tablish health service programs providing preventive programs relating to employee
health, the implementing regulations issued by the Office of Management and
Budget, the Office of Personnel Management, and the General Services Administra-
tion, limit the scope of these programs for executive branch agencies. These regula-
tions do not authorize use of appropriated funds for physical exercise as part of
health service programs.

Payments—Prompt Payment Act—Applicability—
Determination

Late payment penalties, under the Prompt Payment Act, must be paid for allowable
billings for the National Park Service, Alaska Regional Office, physical fitness pro-
gram. Under the Prompt Payment Act, and implementing regulations issued by the
Office of Management and Budget, an agency must pay late payment penalties if it
has not made payment within 45 days of the receipt of a proper invoice. Neither the
Act nor the regulations provide for any exception for the time during which the
General Accounting Office is considering a certifying officer request for an advance
decision on whether the invoice should be certified for payment.
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Leaves of Absence—Administrative Leave—Physical Exercise

The National Park Service, Alaska Regional Office may not grant employees ex-
cused absence for participation in an agency-sponsored physical fitness program.
Agency discretion to excuse employees from work without charge to leave must be
exercised within the bounds of statutes and regulations and guidance provided in
General Accounting Office decisions. Office of Management and Budget, Office of
Personnel Management, and General Services Administration regulations, which ex-
clude physical exercise from the health services which agencies may provide their
employees, should also be interpreted as excluding physical exercise from the pur-
poses for which agencies may grant excused absences.

Matter of: National Park Service—Physical Fitness Program,
September 6, 1985:

An authorized certifying officer of the National Park Service, De-
partment of the Interior, has requested an advance decision on
whether he should certify for payment four billings arising from
the operation of a physical fitness program by the Park Service’s
Alaska Regional Office. He also asks whether, assuming we answer
his first question in the affirmative, late payment penalty charges
may be paid on the billings under the Prompt Payment Act, 31
U.S.C. §§ 3901-06 (1982). Finally, he asks whether it is proper for
the Regional Office to grant up to 3 hours per week of excused ab-
sence to employees for the purpose of participating in physical ex-
ercise programs.

For the reasons indicated below, we conclude that:

1. All billings connected with the Park Service’s physical fitness
program may be properly certified, except those for the use of the
facilities of a health club by employees.

2. Late payment penalties under the Prompt Payment Act must
be paid on these billings.

3. The Park Service may not grant excused absences to employ-
ees for the purpose of physical exercise.

BACKGROUND

In November 1980, the Director of the National Park Service
issued a memorandum encouraging Regional Directors and park
managers to develop voluntary health and physical fitness pro-
grams for their employees. In the same memo, the Director indicat-
ed that mandatory physical fitness standards existed or were soon
to be implemented for certain Park Service positions, including
firefighters, SCUBA divers, search and rescue, law enforcement,
and other related emergency services.

In response to the memorandum, the Alaska Regional Office
began planning a physical fitness program for its employees. In
doing so, it sought advice both from the President’s Council on
Physical Fitness and the Department of Labor. By memorandum of
November 16, 1983, the Alaska Regional Director announced to em-
ployees the establishment of a physical fitness program. The pro-
gram was to be available to all employees in the region on a volun-
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tary basis. The program was to include a health risk analysis,
health and fitness education, testing to determine the employee’s
physical condition, use of Government-contracted physical exercise
facilities on a 50/50 cost sharing basis between the Park Service
and the employee, and up to 3 hours per week of administrative
leave for exercise.

On February 27, 1984, the Alaska Regional Director wrote to
York E. Onnen, Director of Program Development for the Presi-
dent’s Council on Physical Fitness and Sports. In his letter, the Re-
gional Director described the program, and asked for assistance in
finding facilities for the exercise part of the program. On March 13,
1984, Mr. Onnen wrote to the Regional Director, informing him
that the President’s Council approved the region’s physical fitness
program. On the same date, Mr. Onnen wrote to the Director of the
Space Management Division of the General Services Administra-
tion requesting that assistance be provided to the Alaska Regional
Office in implementing the program.

By memorandum of January 30, 1985, the Regional Director an-
nounced to all employees that he had entered into a contract with
the Greatland Golden Health Club in Anchorage to provide the ex-
ercise portion of the fitness program. Under the contract, all par-
ticipants in the program were entitled to use the health club facili-
ties. The memorandum indicated that employees would not be
billed for the use of the facilities, but requested that each employee
make a monthly contribution to the Alaska Regional Employees
Association. It is our understanding that the Alaska Regional
Office will pay the full amount of the monthly bills from the
health club. It is hoped, however, that in the future the employees
association will be able to contribute funds to the Regional Office
to partially offset these costs.

The certifying officer has submitted four bills for our review.
One is in the amount of $1,890 to cover the cost of administering
comprehensive physical fitness evaluations to 63 Park Service em-
ployees. The bill indicates that the evaluations included physical
fitness and health questionnaires; coronary risk appraisals; tests
for cardiovascular fitness, muscular endurance, strength and flexi-
bility; and measurements of blood pressure and body composition.
A second bill is in the amount of $630 to cover the cost of blood
tests for the employees. The third and fourth bills, in the amounts
of $1,060 and $1,020, are for the use of the health club by Park
Service employees for the months of February and March 1985.
The certifying officer also submitted a purchase order for adminis-
tering health hazard appraisals to all employees participating in
the program. As of the time of the submission there had been no
billing for these services.
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DISCUSSION
Statutory and Regulatory Provisions

Generally, the costs of medical or health care or treatment for
civilian Government employees are personal to the employees, and
appropriated funds may not be used to pay them, unless provided
for by statute or in the contract of employment. E.g, 57 Comp.
Gen. 62, 63 (1977); 22 Comp. Gen. 32 (1942). However, the Congress
has provided statutory authority for the use of appropriated funds
for employee health in certain circumstances.

Section 7901(a) of title 5 of the United States Code provides:

(a) The head of each agency of the Government of the United States may estab-
lish, within the limits of appropriations available, a health service program to pro-
;ril::;e and maintain the physical and mental fitness of employees under his direc-
Subsection (c) of the section provides:

(c) A health service program is limited to—

(1) treatment of on-the-job illness and dental conditions requiring
emergency attention;

(2) preemployment and other examinations;

(3) referral of employees to private physicians and dentists; and

(4) preventive programs relating to health. [Italic supplied.]

In our opinion, the second and fourth categories, emphasized in the
above quote, are sufficiently broad to encompass the physical fit-
ness program operated by the Alaska Regional Office. However,
regulations issued under section 7901, applying to all executive
branch agencies, and which we will discuss below, further limit the
parameters of health service programs.

Under 5 U.S.C. § 7901(b)(1), heads of agencies are required to con-
sult with and consider the recommendations of the Secretary of
Health and Human Services (HHS) before establishing a health
service program. Executive Order 12345, 47 Fed. Reg. 5189 (1982),
extended the President’s Counicil on Physical Fitness and Sports as
an advisory committee to the Secretary of HHS on matters pertain-
ing to ways and means of enhancing opportunities for participation
in physical fitness and sports activities. (The existence of the Coun-
cil was continued through September 30, 1985, by Executive Order
12489, 49 Fed. Reg. 38927 (1984).) In our opinion, the Regional Di-
rector’s consultation with the President’s Council amounts to com-
pliance with the requirement of 5 U.S.C. § 7901(b)(1).

OMB Circular:

The first of the executive branch regulations issued under section
7901 is OMB Circular No. A-72, June 18, 1965, which establishes
criteria to be followed by agency heads in establishing health serv-
ice programs. The Circular, in section 2, “authorizes and encour-
ages” agency heads “to establish an occupational health program
to deal constructively with the health of the employees of [their]
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department or agency in relation to their work.” Section 4 of the
Circular, however, limits Federal employee health services to the
following six categories:

1. Emergency diagnosis of injury or illness during work hours;

2. Preemployment physical examinations;

3. In-service physical examinations;

4. Administration of prescribed treatments;

5. Preventive services to appraise the work environment, provide
health education, and to provide disease screening; and

6. Referral of employees to private physicians.

In our opinion, the health hazard appraisals, physical fitness eval-
uations, and blood tests administered as parts of the Alaska Region
physical fitness program fall within one or more of these catego-
ries. However, we see no way in which the exercise portion of the
program is covered by any of the six categories of permitted health
services.

Federal Personnel Manual:

In the Federal Personnel Manual, the Office of Personnel Man-
agement (OPM) has provided more detailed instructions to agencies
for employee health programs. FPM, ch. 792 (Inst. 261, December
31, 1980). Section 1-3.c. limits the health services which agencies
are permitted to provide to the same six categories as in the OMB
Circular. Further, section 4-3 sets out the objectives of employee
health programs, two of which are to provide health education and
encourage personal health maintenance, and to provide medical
services such as voluntary examinations and preventive programs
to avoid large scale absences. The activities specified to achieve
these objectives include periodic health examinations and health
education and counseling, but not physical exercise. FPM, ch. 792,
§ 4-4.

As in the case of the OMB Circular, we are of the opinion that
the Federal Personnel Manual authorizes the testing, educational,
and counseling activities of the Alaska program. It does not, how-
ever, authorize physical exercise programs.

General Services Administration Regulations:

In the Federal Property Management Regulations, the General
Services Administration (GSA) has provided for the establishment
of facilities for Federal employee health services in buildings it
manages. These regulations do not, of course, apply to the portions
of the Alaska program, such as exercise activities, which do not
take place in Federal buildings. However, even if the Alaska Re-
gional Office were to attempt to set up its own physical fitness fa-
cility, rather than using a private health club, the GSA regulations
would not authorize such activity because they specifically limit
the scope of permissible programs to the same six categories con-
tained in OMB Circular A-72. FPMR, 41 C.F.R. § 101-5.304 (1984).
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GSA has also issued “Guidelines for Establishment of Physical
Fitness Facilities in Federal Space.” Public Buildings Service,
Notice 6820-23-M, 43 Fed. Reg. 56733 (1978). These guidelines con-
tain criteria for the establishment of “various types of physical fit-
ness facilities for Federal agencies.” However, even if the Alaska
Regional Office were to attempt to establish its own facilities, the
guidelines do not authorize the use of appropriated funds for these
purposes. Rather, they merely set forth criteria for establishing
these facilities assuming funds are authorized for that purpose.

Executive Order 12345:

On February 2, 1982, President Reagan issued Executive Order
12345 ““in order to expand the program for physical fitness and
sports * * *” 47 Fed. Reg. 5189 (1982). In addition to extending the
life of the President’s Council on Physical Fitness and Sports, the
executive order directed the Secretary of Health and Human Serv-
ices to “develop and coordinate a national program for physical
fitness and sports.” Among the activities which the Secretary was
instructed to carry out were the following:

{c) Strengthen coordination of Federal services and programs relating to physical
fitness and sports participation and invite appropriate Federal agencies to partici-

pate in an interagency committee to coordinate physical fitness and sports activities
of the Federal establishment.

* * * * * * *

() Assist business, industry, government, and labor organizations in establishing
sound physical fitness programs to elevate employee fitness and to reduce the finan-
cial and human costs resulting from physical inactivity.

In our opinion, the executive order, although designed to encourage
physical fitness in Federal employees, as well as others, does not
authorize the use of appropriated funds to pay the costs of physical
exercise activities.

Based on 5 U.S.C. §7901 and the executive branch regulations
issued to promulgate that statute, we conclude that the certifying
officer may certify for payment the billings for physical fitness
evaluations and laboratory tests, and any future billings for health
hazard appraisals. He may not certify the billings for use of the
health club because the regulations do not permit the use of appro-
priated funds to pay for employee physical exercise activities.

Special Physical Fitness Needs

As we indicated above, the Director of the National Park Service
is establishing—or has established—mandatory physical fitness
standards for certain especially strenuous positions in the Service
such as firefighters, divers, search and rescue, and law enforce-
ment. In a memorandum dated May 18, 1984, the Acting Director
announced that a new Service-wide health and fitness program
would include “job related fitness tests which must be passed prior
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to allowing individuals to perform certain hazardous or arduous ac-
tivities.”

In our decision published at 63 Comp. Gen. 296 (1984), we consid-
ered whether the Bureau of Reclamation, Department of the Interi-
or, could use appropriated funds to purchase exercise equipment
for use in a mandatory physical fitness program for firefighters at
the Grand Coulee Project in the State of Washington. In the sub-
mission in that case, we were told:

—Physical fitness is a requirement of the firefighters’ job as mandated by position
description. The program is monitored by supervisors.

—Specific levels of physical fitness for each firefighter are identified and evaluat-
ed in an ongoing program relative to established performance standards. Id. at 297.

In approving the expenditure for the equipment, we said:

Due to the nature of their job, firefighters must maintain an unusually high level
of physical strength and endurance to perform satisfactorily. The exercise equip-
ment in question appears to be reasonably calculated to maintain that high level of
fitness. The equipment will be available to all firefighters. It appears that the Gov-
ernment, rather than the firefighters, receives the principal benefit from the equip-
rInent, iggthe form of improved physical capabilities on the part of the firefighters.

d. at 298.

Based on that decision we would approve the use of appropriated
funds to pay the costs of physical exercise, whether for use of pri-
vate health clubs or purchase of equipment, for those employees of
the Park Service for which the Director has established special
physical fitness standards, if a physical fitness program was man-
datory for all employees in the designated positions. We would ap-
prove the expenditure not as part of an employee health program
under 5 U.S.C. § 7901, but rather as a necessary expense of carry-
ing out the activities of the National Park Service.

Late Payment Penalties

As we have indicated, the certifying officer has asked, with re-
spect to those billings which he may certify for payment, whether
late payment penalty charges may be paid under the Prompt Pay-
ment Act, 31 U.S.C. §§ 3901-06 (1982).

The relevant provisions of the Act provide:

§ 3902 Interest Penalties

(a) Under regulations prescribed under section 390 of this title, the head of an
agency acquiring property or service from a business concern, who does not pay the
concern for each complete delivered item of property or service by the required pay-
ment date, shall pay an interest penalty to the concern on the amount of the pay-
ment due. * * *

() * * * However, a penalty may not be paid if payment for the item is made—

* * * * * * *

(3) * * * before the 16th day after the required payment date.
§ 3903 Regulations

The Director of the Office of Management and Budget shall prescribe regulations
to carry out section 3902 of this title. The regulations shall—
(1) provide that the required payment date is—

499-997 0 - 86 - 2 : QL 3
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(A) The date payment is due under the contract for the item of property or service
provided; or

(B) 30 days after a proper invoice for the amount due is received if a specific pay-
ment date is not established by contract;

* * * * * * *

(5) require that, within 15 days after an invoice is received, the head of an agency
notify the business concern of a defect or impropriety in the invoice that would pre-
vent the running of the time period specified in clause (1)B) of this section.

The statute is written in mandatory terms. Under section 3902
an agency must pay an interest penalty if it does not pay the con-
tractor before the 16th day after the required payment date. Under
section 3903, if the contract does not provide a date of payment, the
required payment date is 30 days after the receipt of a proper in-
voice.

The Director of the Office of Management and Budget (OMB) has
issued Circular No. A-125, August 19, 1982, to implement the Act.
The Circular is also written in mandatory terms. Paragraph 8 of
the Circular states:

8. Interest Penalty Requirement

_a. An interest penalty will be paid automatically when all of the following condi-
tions are met:

—There is a contract or purchase order with a business concern.

—Federal acceptance of property or services has occurred and there is no dis-
agreement over quantity, quality, or other contract provisions.

—A proper invoice has been received * * * or the agency fails to give notice that
the invoice is not proper within 15 days of receipt of an invoice * * *.
da;P‘ay‘mfnt is made to the business concern more than 15 days after the due

From the record we have received, it appears that all of these
conditions have been met with respect to the billings for the physi-
cal fitness evaluations and the blood tests. There was a purchase
order for each service. The Alaska Regional Office has accepted the
services, as verified by receiving reports in each case. It appears
that proper invoices have been received in each case. Payment will
not be made within 15 days after the due date for either billing.

There is some question of whether the National Park Service
should pay interest for the period this Office has been considering
the certifying officer’s request for advance decision. By statute, cer-
tifying officers are pecuniarily liable if they certify an unauthor-
ized payment. 31 U.S.C. § 3528 (a)4) (1982). Therefore, a certifying
officer is entitled to a decision from the Comptroller General before
certifying a questionable voucher. 31 U.S.C. § 3529. To require an
agency to pay an interest penalty for the period vouchers were sub-
mitted for our review would penalize the agency for its certifying
officer exercising his statutory rights.

Both the Prompt Payment Act and Circular No. A-125 contain
exceptions to the requirement for late payment penalties. Section
3906(c) provides:

(¢) * * * this chapter does not require an interest penalty on a payment that is

not made because of a dispute between the head of an agency and a business con-
cern over the amount of payment or compliance with the contract. A claim related
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to the dispute, and interest payable for the period during which the dispute is being
resolved, is subject to the Contract Disputes Act of 1978 * * *,

Likewise, paragraph 8(c) of the Circular states:

c. Interest penalties are not required when payment is delayed because of a dis-
agreement between a Federal agency and a business concern over the amount of the
payment or other issues concerning compliance with the terms of the
contract; * * * claims concerning disputes, and any interest that may be payable
with respect to the period while the dispute is being settled, will be resolved in ac-
cordance with the provisions in the Contract Disputes Act of 1978 * * *

The only legislative history we were able to find for the statutory
provision does little more than paraphrase it. See H.R. Rep. No.
461, 97th Cong., 2d Sess. 15.

In our opinion, the statutory and regulatory exceptions do not
apply to situations such as this one, in which a certifying officer
requests a decision from this Office on the propriety of a voucher.
This situation does not involve a dispute between an agency and its
contractor over the amount of payment or compliance with the
contract. Rather, it is an internal mechanism whereby a certifying
officer may seek assurance that he may properly certify a voucher.

Under the Prompt Payment Act and Circular A-125, both of
which mandate interest penalties for late payment, and neither of
which provides an exception for a certifying officer seeking an
opinion of the Comptroller General, we conclude that the Alaska
Regional Office must pay late payment charges on the two billings
which we have approved for payment from the required payment
date until actually paid.

Excused Absences for Physical Exercise

As we have indicated, the Director of the Alaska Regional Office
has authorized up to 3 hours per week of excused absence for each
employee participating in the program to engage in physical exer-
cise. The certifying officer questions whether this action is proper.

The question of an agency’s authority to grant excused leave to
employees without charge to leave (commonly called administrative
leave) is dealt with neither in statute nor in general regulations.
However, OPM does discuss this matter in the Federal Personnel
Manual (FPM) Supplement 990-2, Book 630, Subchapter S11. For
example, Subchapter S11-1 defines an excused absence as:

[Aln absence from duty administratively authorized without loss of pay and with-
out charge to leave. Ordinarily, excused absences are authorized on an individual

basis, except where an installation is closed or a group of employees is excused from
work for various reasons.

Further, paragraph a of Subchapter S11-5 states:

With few exceptions, agencies determine administratively situations in which
they will excuse employees from duty without charge to leave and may by adminis-
trative regulation place any limitations or restrictions they feel are needed. * * *

Over the years we have recognized that in the absence of a stat-
ute an agency may, at its discretion, excuse employees for brief pe-
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riods of time without charge to leave or loss of pay. E.g., 64 Comp.
Gen. 171 (1984); 63 Comp. Gen. 542, 544 (1984); 54 Comp. Gen. 706,
708 (1975). However, agency discretion is not unlimited. It must be
exercised within the bounds of statutes and regulations, and the
guidance provided in decisions. 63 Comp. Gen. at 545. The FPM
provisions referred to above list several instances in which excused
absences have been permitted. See 63 Comp. Gen. at 544; see also
55 Comp. Gen. 510, 512 (1975). These examples have general appli-
cability to employees and are either work-related or civic in nature.

As we indicated above, in implementing 5 U.S.C. § 7901, OMB,
OPM, and GSA have chosen not to include physical exercise pro-
grams among the health services that agencies may provide their
employees. In our view, the executive branch regulations must be
interpreted as also excluding physical exercise from the purposes
for which agencies may grant excused absences. We therefore con-
clude that the Alaska Regional Director may not grant excused ab-
sences to employees for purposes of participating in physical exer-
cise.

This conclusion does not apply to those instances, which we dis-
cussed on page 8 and 9 above, in which a mandatory physical fit-
ness program is established for employees serving in especially
strenuous positions. Under such a mandatory program, physical ex-
ercise would be a required part of the employee’s job, and it would
not be necessary to grant administrative leave to allow employees
to participate in the activities.

[B-214203]

Officers and Employees—Promotions—Retroactive—
Administrative Delay

An employee was selected from a selection register for promotion and was orally so
notified. She reported to her new position, but was not actually promoted until 1
month later due to administrative delays in processing the necessary paperwork.
The claim for retroactive promotion and backpay is denied. In the absence of a non-
discretionary agency regulation or policy, the effective date of a promotion may not
be earlier than the date action is taken by an official authorized to approve or dis-
approve the promotion. The delays here all occurred before the authorized official
had the opportunity to act. Further, the failure to promote the employee at an earli-
er date did not violate a nondiscretionary agency policy.

Matter of: Agnes Mansell—Retroactive Promeotion and
Backpay, September 12, 1985:

This decision is in response to a request from the Civilian Per-
sonnel Officer, Fort Ord, California, Department of the Army, con-
cerning the entitlement of one of its employees to receive a retroac-
tive promotion and backpay. This matter was submitted under pro-
cedures for handling labor-management relation matters. See 4
C.F.R. Part 22 (1985). We conclude that the employee is not so enti-
tled for the following reasons.
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BACKGROUND

The employee, Ms. Agnes Mansell, a clerk-stenographer, grade
GS-4, was selected for promotion to secretary, grade GS-5, within
the U.S. Army MEDDAC unit at Fort Ord, California. Her selec-
tion from the register was approved by the designated selecting of-
ficial on October 13, 1983, and she was orally notified by a Civilian
Personnel Office (CPO) representative on the same date. Ms. Man-
sell was thereafter informed by her supervisor that she should
report to her new position on October 31, 1983. She did so, but as of
that date she had not received any formal, written notification of
her promotion.

On November 21, 1983, upon receiving her first paycheck while
in her new position, Ms. Mansell discovered that it failed to reflect
her expected pay increase. She immediately brought the matter to
the attention of the CPO staffing specialist who handled the
matter. She was informed that due to understaffing in the office,
the staffing specialist had been unable to complete the necessary
paperwork so that her promotion could be effected. According to
the submission, if there had been no processing delay on the part
of the staffing specialist, the approving official would have effected
the promotion as originally intended, i.e., on October 30, 1983.
After the staffing specialist completed all the necessary paperwork,
it was sent to the authorized approving official for signature. That
official, Mr. Bruce Dillingham, Chief, Technical Services Office,
was the only person who had been delegated the authority to ap-
prove or disapprove promotion actions. Upon receipt of the neces-
sary forms in Ms. Mansell’s case on November 23, 1983, he exer-
cised his delegated authority and approved her promotion, effective
November 27, 1983.

The claim being made by Ms. Mansell is for the difference be-
tween her pay as a grade GS-4, step 1, and as a grade GS-5, step 1,
for the period October 30, 1983, to November 26, 1983.

DECISION

An employee of the Federal government is entitled only to the
salary of his or her appointed position regardless of the duties actu-
ally performed. Dianish v. United States, 183 Ct. Cl. 702 (1968);
Thomas Davis, B-189673, February 23, 1978. Also, the granting of
promotions is a discretionary matter primarily within the province
of the administrative agency concerned. 54 Comp. Gen. 263 (1974).
The effective date of a change in salary resulting from a promotion
is the date action is taken by the administrative officer vested with
promotion approval authority, or a subsequent date specifically
fixed by him. 21 Comp. Gen. 95 (1941). However, backpay may be
awarded under the authority of 5 U.S.C. § 5596 (1982) as a remedy
where unjustified and unwarranted personnel actions affecting pay
or allowances have been taken.
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Our decisions have held that, as a general rule, a personnel
action may not be made retroactive so as to increase the rights of
an employee to compensation. We have made exceptions to this
rule where administrative or clerical error (1) prevented an ap-
proved personnel action from being effected as originally intended,
(2) violated nondiscretionary administrative regulations or policies,
or (3) deprived the employee of a right granted by statute or regu-
lation. See Douglas C. Butler, 58 Comp. Gen. 51 (1978), and deci-
sions cited therein.

As we stated in Butler with respect to delays or omissions in the
processing of promotion requests which would permit a promotion
to become effective on an earlier date, our decisions have drawn a
distinction between errors that occur prior to promotion approval
by the properly authorized official and errors that occur after such
approval, but before the acts necessary to effect promotions have
been fully carried out. Thus, where the delay or omission occurs
before that authorized official has exercised his discretionary au-
thority with respect to approval or disapproval of the promotion,
administrative intent to promote at a particular time other than
the date of the approval cannot be established. On the other hand,
if, after the authorized official has exercised his discretionary au-
thority and approved the promotion request, all that remains to
effect that promotion is a series of ministerial acts which could be
compelled by a writ of mandamus, any administrative or clerical
errors which delay or prevent a promotion from occurring after
such approval, do come within the exceptions outlined above so as
to permit a retroactive promotion. John Cahill, 58 Comp. Gen. 59
(1978); Janice Levy, B-190408, December 21, 1977.

In our decision, Esther Prosser, B-194989, August 8, 1979, we con-
sidered a claim for a retroactive promotion where the administra-
tive delay occurred before the promotion request documents were
forwarded to the authorized official for approval. Citing to our
analysis in Bulter, we concluded that the delay in processing the
claimant’s promotion prior to final approval did not constitute ad-
ministrative error so as to permit a retroactive promotion, since
there was no nondiscretionary regulation or policy otherwise re-
quiring the promotion.

It has been suggested in the submission that, while there are no
local merit promotion regulations or a labor agreement establish-
ing when promotions are to become effective, there is a local regu-
lation and general practice which when considered in combination
may qualify as the requisite nondiscretionary policy. The local reg-
ulation provides, generally, that employees selected for promotion,
detail, or reassignment are to be released from their old positions
to report to their new positions no later than the beginning of the
second pay period after the CPO representative has officially noti-
fied the employee of selection. Additionally, it is asserted that it is
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the general practice at Fort Ord to use the release date as the ef-
fective date on the SF-50 Notification of Personnel Action.

We do not consider the local regulation and general practice as
establishing a nondiscretionary policy. As noted, promotions may
not intentionally be made retroactive (Butler, above). By using the
release date as the effective date for employee promotion purposes,
it would appear to suggest that the action by the selecting official
constitutes the true determiner of the validity of a promotion and
its effective date, since all actions (release/effective date) occur
thereafter. However, it is stated unequivocally that the Chief, Tech-
nical Services Office, not the selecting official, is the only person
within the CPO vested with the discretionary authority to approve
or disapprove all promotions. Therefore, any delays which antedate
such discretionary action are not administrative errors which qual-
ify under the exceptions stated in Butler, above.

Also, it appears that the purpose of the regulation is to provide a
reasonable lead time to complete the necessary paperwork and
grant the authorized official the opportunity to exercise his discre-
tionary authority to approve promotions before the employee is re-
leased, thereby permitting the release date to be used as the effec-
tive date for SF-50 purposes. However, if, as in this case, such final
action cannot be accomplished within that time, the release date
may not be used as the effective date for promotion and pay pur-
poses. Until an official vested with discretionary authority acts, a
promotion has not occurred. See Prosser, above.

Accordingly, Ms. Mansell’s claim for a retroactive promotion
with backpay is denied.

[B-219263]

Officers and Employees—Transfers—Real Estate Expenses—
Relocation Service Contracts

Transferred employee, who has been unable to sell residence at old duty station for
period in excess of 3 years, requests that government purchase it. Although provi-
sions of 5 U.S.C. 5724c (1982) and FTR, paras. 2-12.1 et seq., (Supp. 11, Nov. 14,
1983), provide each agency with discretionary authority to enter into contracts with
private firms to provide relocation services to employees, including arranging for
purchase of a transferred employee’s residence, they do not authorize purchase of
employee’s residence by the government. In any event, FTR Supplement 11 only ap-
plies to employees whose effective date of transfer is on or after Nov. 14, 1983. Since
claimant transferred on Nov. 29, 1981, the statute and regulations are not applica-
ble to his claim.

Matter of: George Boeringa—Real Estate Expenses—Inability
to Sell Residence, September 17, 1985:

This decision is in response to a request by Mr. Virgil D. Elliott,
Controller, Medical Center for Federal Prisoners, Bureau of Pris-
ons, United States Department of Justice, for a decision as to
whether Mr. George Boeringa, an employee of the agency, is enti-
tled to have his residence at his old duty station, which he has
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been unable to sell for a period in excess of 3 years, purchased by
the government. For the following reasons, the claimed benefit
may not be granted.

Mr. Boeringa was transferred from Terre Haute, Indiana, to
Springfield, Missouri. He reported for duty at his new permanent
duty station on November 29, 1981. He listed his residence for sale
with a realtor who has been unable to sell it for a period in excess
fo 3 years due to a depressed real estate market.

Mr. Boeringa has been granted two extensions of time in which
to sell his residence, the last extension expiring on November 27,
1984. He requests that the government purchase his residence
under the authority of 5 U.S.C. § 5724c (1982). The claimant con-
tends that this is proper inasmuch as he did not apply for his cur-
rent position, but was reassigned to it by the Bureau of Prisons. He
also states that the extension granted to sell his residence was still
in effect when Public Law 98-151, November 14, 1983, 97 Stat. 978,
which purportedly permits the claimed benefit, was enacted.

The statute in question, 5 U.S.C. § 5724c¢ provides that each
agency is authorized to enter into contracts to provide relocation
services to agencies and employees, including, but not limited to,
arranging for the purchase of a transferred employee’s residence.

The implementing Federal Travel Regulations! prohibit pay-
ment for market losses and do not authorize the purchase of the
employee’s residence by the government. Further, the provisions of
Supplement 11 are effective only for employees whose effective
date of transfer is on or after November 14, 1983, the date of enact-
ment of Public Law 98-151, cited earlier. The supplement specifi-
cally states that the effective date of transfer is the date on which
the employee reports for duty at the new official station.

Inasmuch as Mr. Boeringa reported for duty at his new official
station, Springfield, Missouri, on November 29, 1981, prior to the
effective date of Public Law 98-151, neither its provisions nor those
of the implementing regulations are applicable to him. See James
J. O'Meara, Jr., B-191485, November 21, 1978.

Accordingly, the request by Mr. George Boeringa, that the gov-
ernment purchase his residence at his old duty station, may not be
granted.

[B-219444]

Bids—Invitation for Bids—Defective—Evaluation Criteria

Where evaluation method in invitation for bids is structured so as to encourage un-
balanced bidding, the invitation is defective, per se, and no bid can be evaluated
properly because there is insufficient assurance that award will result in the lowest
ultimate cost to the government.

1 Federal Travel Regulations, para. 2-12.1 et seq., (Supp. 11, July 25, 1984, incorp.
by ref,, 41 C.F.R. § 101-7.003 (1984).
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Matter of: T.L. James & Company, Incorporated, September
17, 1985:

T.L. James & Company, Incorporated (TLJ), protests the pro-
posed award of a contract to North American Trailing Company
(NATCO) under invitation for bids (IFB) No. DACW60-85-B-0016
issued by the United States Army Corps of Engineers for mainte-
nance dredging in the Charleston Entrance Channel, Charleston,
South Carolina. TLJ contends that its low bid was improperly re-
jected as being materially unbalanced.

We believe that award under this IFB would be improper, but for
a different reason, as explained below.

The bidding schedule in the IFB called for bids on mobilization
and demobilization and dredging of an estimated 426,000 cubic
yards (cu. yds.) of material. The IFB indicated that the contractor
was required to remove 162,000 cu. yds. of the material available to
be dredged, with the remaining 264,000 cu. yds. representing over-
depth dredging. Overdepth dredging is the additional amount of
dredging allowed because the dredging operation is incapable of
precise performance.

TLJ and NATCO were the only bidders. The bids and govern-
ment estimate (Govt. Est.) were as follows:

Mobiliza- Dredging

tion and . . .
oy Unit Price  Ext. Price Total
Demobili- "0 "on " (426,000

zation yd.) cu. yds.)
TL e $725,000 $0.40 $170,400 $895,400
NATCO.............. 45,000 2.00 852,000 897,000
Govt. Est ........... 200,000 3.20 1,363,200 1,563,200

After bid opening, NATCO protested to the Corps that TLJ’s low
bid should be rejected as materially unbalanced. The Corps sus-
tained the protest. It first determined that TLJ’s bid was mathe-
matically unbalanced because its bid price for mobilization and de-
mobilization was more than three times greater than the govern-
ment estimate and 16 times greater than NATCO’s bid.! Further,
TLJ indicated to the agency that the two dredges it intended to use
for this project were located in Jacksonville, Florida, and Norfolk,

1 The entire lump sum price for mobilization and demobilization is not required to
be paid before the dredging work starts. The contract provides that only 60 percent
of the lump sum price will be paid upon completion of the mobilization unless the
contracting officer considers the payment excessive for mobilization, in which event
the payment will be limited to actual mobilization costs with the remainder being
paid in the final payment under the contract, Cf. Riverport Industries, Inc., B-
216707, Apr. 1, 1985, 64 Comp. Gen. 441, 85-1 CP.D. | 3540, affirmed, B-218656.2,
July 31, 1985, 85-2 C.P.D. 108.
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Virginia, and the agency estimated the mobilization and demobili-
zation cost of these two dredges would be only $334,000. On the
other hand, the unit price for dredging bid by TLJ was extremely
low, being only 12.5 percent of the government estimate and 20
percent of NATCO’s bid.

The Corps then analyzed four possible situations, none of which
was the stated method of evaluation in the solicitation, in which
less than the estimated maximum amount of material is removed
in order to determine the true cost impact of the bids and whether
TLJ’s bid was materially unbalanced. It determined that in each
situation, NATCO’s bid would be low. Consequently, the Corps con-
cluded that TLJ’s bid would not result in the lowest ultimate cost
to the government, and it intends to award the contract to NATCO.

TLJ argues that rejection of its bid was improper because unbal-
anced bids on dredging projects are frequently accepted by the
Corps. It also asserts that an unbalanced bid is acceptable if it re-
sults in the lowest cost to the government and, since it is the low
responsive bidder, it is entitled to award.

While TLJ and the Corps have correctly categorized this protest
as one involving the alleged unbalancing of TLJ’s bid, we believe
the circumstances require the cancellation of the IFB rather than
the rejection of TLJ’s bid.

First, where an IFB fails to include a clause warning bidders of
the possible rejection of unbalanced bids as nonresponsive, the ap-
propriate action ordinarily is to cancel the IFB rather than to
reject the unbalanced bid. Lear Siegler, Inc., B-205594.2, June 29,
1982, 82-1 C.P.D. | 632.

Second, the evaluation method used in an invitation must com-
port with the statutory requirement for free and open competition.
This requirement means that any bid evaluation basis must be de-
signed so as to assure that a reasonable expectation exists that an
award to the lowest evaluated bidder will result in the lowest cost
to the government in terms of actual performance. Low Enter-
prises, B-182147, Dec. 13, 1974, 74-2 C.P.D. { 340. Thus, our Office
has held that an evaluation basis which encourages the submission
of unbalanced bids, i.e., bids based on speculation as to which items
are purchased infrequently or frequently, is inappropriate. Global
Graphics, Inc., 54 Comp. Gen. 84 (1974), 74-2 C.P.D. { 73; 47 Comp.
Gen. 748 (1968); 44 Comp. Gen. 392 (1965).

It is clear that the method of evaluation used here enceuraged
the unbalanced bidding to the extent that there is doubt that an
award to the apparent low bidder would result in the lowest ulti-
mate cost to the government. Under the evaluation scheme, bidders
furnished a unit price for dredging, and that unit price was multi-
plied by 426,000 cu. yds., the estimated maximum amount of mate-
rial available for dredging. The Corps indicated by its analysis of
TLJ’s bid that the estimate of 426,000 cu. yds. is out of line with
the agency’s experience with dredging projects and the anticipated
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overdepth dredging for this project. For example, the agency ad-
vises that, in the three previous dredging operations in Charleston,
the quantity of material actually removed equaled 76.5 percent of
the government’s advertised estimate of available material. While
TLJ’s bid, if accepted, would be low if the entire estimate of avail-
able materia’' was removed, it would not be low if only that per-
centage was ‘emoved. It appears that TLJ intentionally prepared
an unbalanced bid, and its apparent low bid would not result in the
lowest cost to the government if the amount of material actually
dredged is less than 95 percent of the amount used for evaluation
purposes, since so much of its bid price is for mobilization and de-
mobilization. We note that the agency states in its report respond-
ing to the protest that 426,000 cu. yds. was “only an estimate
which, based on historical data from previous contracts, is not suf-
ficiently accurate to permit a determination that [a] bid is actually
the lowest.” Thus, this evaluation method does not provide for bids
to be evaluated on the basis of the government’s best estimate.

The evaluation method incorporates more work than is expected
to be performed in the selection of the lowest bidder and, therefore,
it does not obtain the benefits of full and free competition required
by the procurement statutes. See Chemical Technology, Inc., B-
187940, Feb. 22, 1977, 77-1 C.P.D. { 126. Where, as here, the evalua-
tion method in an IFB is structured so as to the encourage unbal-
anced bidding, the invitation is defective, per se, and no bid can be
properly evaluated because there is insufficient assurance that any
award will result in the lowest cost to the government. Allied Con-
tainer Manufacturing Corp., B-201140, Mar. 5, 1981, 81-1 C.P.D. |
175; Southeastern Services, Inc., and Worldwide Services, Inc., 56
Comp. Gen. 668 (1977), 77-1 C.P.D. | 390. Further, revised evalua-
tion criteria, such as the agency chose to use here in determining
TLJ’s bid to be materially unbalanced, may not be used after bid
opening to determine award, because bidders have not had an op-
portunity to compete on that basis. Southeastern Services, Inc., et
al.,, supra; Edward B. Friel, Inc., 55 Comp. Gen. 231 (1975), 75-2
C.P.D. f 164.

Since the Corps did not obtain a true and realistic picture of the
actual cost sufficient to assure award to the lowest responsible
bidder, we recommend that the Corps cancel the IFB and resolicit
its requirement on the basis of an evaluation method which reflects
its best estimate of the actual work to be performed.

[B-217845]

Leaves of Absence—Court—Jury Duty—Entitlement

Employee who commutes to work from a residence in Virginia and maintains an-
other residence in New Jersey was called upon to serve as a juror in New Jersey.
The employee is entitled to court leave under 5 U.S.C. 6322 even though he might
have been excused from jury duty. When properly summoned to serve as a juror,
employee’s failure to advise the court of facts that would have exempted or excused
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him from jury service does not defeat his entitlement to court leave. 27 Comp. Gen.
83, 89 (1947).

Leaves of Absence—Court—Jury Duty—Traveltime—Between
Duty Station and Court

Employee whose permanent duty station was Washington, D.C., was summoned to

jury duty in New Jersey for a one-week period beginning on a Monday Employee is

entitled to court leave for the Frlday he was excused from jury duty under holding

in 26 Comp. Gen. 413 (1946). In view of the substantial distance involved, it would

have 1mposed a hardship to have requxred the employee to return to his permanent

g‘uty station following a day of jury service on Thursday to report for duty on
riday.

Matter of: C. Robert Curran, September 18, 1985:

This action is in response to a request for a decision concerning a
Federal employee’s entitlement to court leave for a period of jury
service. The request is submitted by the American Federation of
Government Employees and the Veterans Administration under
the procedures provided in 4 C.F.R. §§22.1-22.9 (1985).! We find
that the employee is entitled to court leave for the period he was
summoned to jury duty in New Jersey even though he did not
advise the court of facts that might have excused him from jury
service.

Mr. C. Robert Curran is an employee of the Veterans Adminis-
tration, Washington Regional Office, Washington, D.C. In Septem-
ber 1984, Mr. Curran informed the agency that he was required to
serve on jury duty in New Jersey for a one-week period commenc-
ing September 17, 1984, and requested that he be granted court
leave.

Because Mr. Curran had a residence in Woodbridge, Virginia, the
agency contacted the Clerk of the Court of Monmouth, New Jersey,
and ascertained that an individual from New Jersey who is now
living in Virginia, could be excused from jury duty. Based on its
understanding that Mr. Curran was not required to serve as a
juror, but did so by choice, the agency denied his request for court
leave. Mr. Curran was charged 32 hours of leave without pay for
the Monday through Friday he served as a juror, and 8 hours of
annual leave for the Friday following his last day of jury service.
His claim is for 40 hours of court leave in lieu of these charges for
annual leave and leave without pay.

Mr. Curran asserts that although he had a local address and com-
mutes to Washington from his Virginia residence, he is a resident
of New Jersey. As evidence of his residency, he has provided copies
of his New Jersey driver’s license and New Jersey vehicle and
voter registration cards all indicating an address in Long Branch,
New Jersey. The agency has not questioned Mr. Curran’s claim
that he maintains a New Jersey residency. Its position is that Mr.
Curran was not required to serve as a juror in New Jersey since he

1 The request for a decision was made by M.J. McGowan, Director, Finance, Serv-
ice, Office of Budget and Finance, Veterans Administration, Washmgton, D.C.
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has a Virginia residence and may be called upon to serve as a juror
in Virginia.

Court leave is the authorized absence of an employee from work
without loss of or reduction in pay or benefits, for jury duty or as a
witness for a State or local government in a nonofficial capacity.
Authority for granting court leave is found at 5 U.S.C. § 6322 (1982)
which provides in pertinent part:

§ 6322. Leave for jury or witness service; official duty status for certain witness
service

(a) An employee as defined by section 2105 of this title (except an individual
whose pay is disbursed by the Secretary of the Senate or the Clerk of the House of
Representatives) or an individual employed by the government of the District of Co-
lumbia is entitled to leave, without loss of, or reduction in, pay, leave to which he
otherwise is entitled, credit for time or service, or performance of efficiency rating,
during a period of absence with respect to which he is summoned, in connection
with a judicial proceeding, by a court or authority responsible for the conduct of
that proceeding, to serve—

(1) as a juror * * *

Under the statute, an employee is entitled to leave without re-
duction in pay or benefits for a period of absence during which he
is (1) summoned, (2) in connection with a judicial proceeding by a
court, (3) to serve as a juror. Therefore, it appears that when an
individual is so summoned, the statute entitles him to court leave,
regardless of whether he may be excused from the jury duty be-
cause of the distance he must travel or for some other reason. We
have recognized that an employee’s failure to advise the court of an
applicable exemption from the requirement to perform jury service
does not defeat his entitlement to court leave. 27 Comp. Gen. 83, 89
(1947). A review of the relevant legislative history shows that the
statute was meant to encourage participation in the judicial proc-
ess. It does not limit court leave to jury service in the vicinity of
one’s permanent duty station but authorizes leave for jury service
in connection with any judicial proceeding.

The guidelines issued by the Office of Personnel Management?
indicated that court leave should be granted to an “employee who
is under proper summons from a court to serve on a jury.” Federal
Personnel Manual, Chapter 630, Subchapter S10-2(e). The submis-
sion indicates that there is some question on the part of the agency
as to the propriety of the summons issued by the New Jersey court
in view of the fact that Mr. Curran maintains a Virginia residence.
The qualifications for jury service in New Jersey include the re-
quirement that the person summoned as a juror be a resident of
the county from which he shall be taken.® The qualifications for
jury service in the State of Virginia similarly require that the em-
ployee have been a resident of the Commonwealth for 1 year and of

2 While implementing regulations have not been promulgated, the Office of Per-
sonnel Management has issued guidelines for the granting of court leave. See Feder-
al Personnel Manual (FPM), Chapter 630, Subchapter S10 (Inst. 168, March 15, 1972)
and FPM Supplement 990-2, Book 630, Subchapter S10 (Inst. 43, March 15, 1972).

3 New Jersey Statutes Annotated 2A:69-1.
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the county, city or town for 6 months.? As the agency has noted, it
is possible that Mr. Curran may be summoned as a juror by both
jurisdictions since it appears that he maintains a place of residence
in both states.

The concept of residency is not exclusive and one may have more
than one residence. 25 Am. Jur. 2d Domicil 4 (1974). Where, as
here, there is evidence that an employee maintains more than one
residence, he should be granted court leave for jury duty performed
pursuant to a summons issued by any jurisdiction in which he
maintains a residence. Because the standards vary from jurisdic-
tion to jurisdiction, an employee’s qualification as a juror is a
matter for judicial determination.

Since Mr. Curran was issued a proper summons and performed
jury duty from Monday through Thursday, September 17-20, 1984,
he is entitled to 32 hours of court leave for his absence on those
days. We have held that an agency should require an employee to
return to duty or be charged annual leave if he is excused from
jury service for all of a substantial part of a day. However, where
hardship would result, the employee may not be required to return
to duty and should be granted court leave. 26 Comp. Gen. 413
(1946); see also Nora Ashe, 60 Comp. Gen. 412 (1981). Mr. Curran
was summoned to jury duty for a one-week period beginning
Monday, September 17, 1984, and he was released after performing
jury duty on Thursday, September 20, 1984. Since the distance
from the Monmouth County Courthouse to Washington, D.C,, is in
excess of 200 miles, it would have imposed a hardship on Mr.
Curran to have required him to return to his duty station Thurs-
day night to report for duty on Friday, September 21, 1984. Accord-
ingly, he should be granted court leave for this day even though he
was excused from jury duty.

Accordingly, Mr. Curran is entitled to court leave for the 40
hours for which he was charged leave without pay or annual leave.

[B-219407]

Contracts—Protests—Authority to Consider—Invitation for
Bids Cancellation

Protest challenging cancellation of an invitation for bids (IFB), where the contract-
ing agency plans to award a contract under the IFB when reissued in amended
form, falls within the definition of protest in the Competition in Contracting Act,
and General Accounting Office review of such a protest is consistent with congres-
sional intent to strengthen existing GAO bid protest function.

Bids—Invitation for Bids—Cancellation—After Bid Opening—
Compelling Reasons Only

Contracting agency had a compelling reason for canceling IFB for public works serv-
ices where, because of provisions setting minimum performance deadlines for fewer
than 100 percent of repair service calls, agency could not ensure that all service

4 Code of Virginia, Section 8.01-345.
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calls would be performed in a timely manner, as required to meet the agency’s mini-
mum needs.

Matter of: Alliance Properties, Inc., September 18, 1985:

Alliance Properties, Inc. protests the cancellation of invitation
for bids IFB) No. N62470-84-B-5593, issued by the Navy for public
works services at Fort Story, Virginia. The protester maintains
that the Navy lacked an adequate basis for canceling the solicita-
tion. We deny the protest.

The IFB calls for maintenance repair and minor construction
work for various facilities at Fort Story. The contractor is to pro-
vide a comprehensive range of services, including pest control,
waste collection, plumbing and electrical work, and work on heat-
ing and air-conditioning equipment. The IFB provides for both
maintenance and repair of the equipment included in the scope of
work.

The IFB, part of a cost comparison under Office of Management
and Budget Circular A-76, was issued on August 14, 1984, with bid
opening on January 18, 1985. The protester was the low bidder; its
bid price for the base year and 2 option years ($2,985,000) was
$619,135 lower than the government’s estimate of performing the
work in-house.

On April 17, 1985, the Navy canceled the IFB on the ground that
it contained defective provisions which could have a significant
impact on the Navy’s ability to acquire timely and effective serv-
ices. Specifically, according to the Navy’s report, two provisions
were considered defective: (1) the IFB did not require the contrac-
tor to respond to and complete all repair service calls; and (2) be-
cause of dollar limits in the IFB on the contractor’s liability, the
Navy could not ensure that the contractor would not simply allow
equipment to deteriorate to a point beyond which the contractor
would not be liable for the cost of repair. The protester disagrees
with the Navy’s position, arguing that the two provisions are clear
and that performance under the IFB will satisfy the Navy’s needs.

Jurisdiction

As a preliminary matter, the Navy maintains that our Office
lacks jurisdiction to decide a protest such as this which involves a
challenge to cancellation of a solicitation. As support for its posi-
tion, the Navy relies on a narrow reading of the Competition in
Contracting Act, which defines a “protest’”” as:

* * * a written objection by an interested party to a solicitation by an executive
agency for bids or proposals for a proposed contract for the procurement of property
or services or a written objection by an interested party to a proposed award or the

award of such a contract. 31 U.S.C. § 3551(1), as added by section 2741 of the Compe-
tition in Contracting Act of 1984, Pub. L. No. 98-369, title VII, 98 Stat. 1175, 1199.
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In the Navy's view, a protest challenging cancellation of a solicita-
tion concerns only the failure to award a contract, and thus does
not fall within the statutory definition.

We believe that, in enacting the bid protest provisions of the
Competition in Contracting Act, Congress intended that our Office
continue to decide protests involving cancellations. As explained in
the conference report on the Act, the purpose of the Act’s bid pro-
test provisions was to strengthen our existing bid protest function
in order to ensure an effective enforcement mechanism for the
Act’s mandate for competition. H.R. Rep. No. 861, 98th Cong., 2d
Sess. 1435 (1984). Before enactment of the Competition in Contract-
ing Act, our Office routinely reviewed bid protests involving cancel-
lations. See, e.g., Scotts Graphics, Inc., et al, 54 Comp. Gen. 973
(1975), 75-1 CPD 1 302. In view of the continuing potential for ad-
verse impact on the competitive system as a result of the unwar-
ranted use of the authority to cancel solicitations!, it is consistent
with the Act’s goal of strengthening our preexisting bid protest
function for us to continue to review protests involving cancellation
of solicitations.

Moreover, in our view, a protest against cancellation of a solicita-
tion where, as here, the contracting agency plans to reissue the so-
licitation in an amended form, in effect concerns the proposed
award of a contract under the new solicitation. Thus, even under
the Navy’s narrow interpretation of the Act, a protest concerning
cancellation of a solicitation falls within our bid protest jurisdiction
as defined in the Competition in Contracting Act.

Cancellation of the IFB

Although a contracting officer has broad discretion to cancel an
IFB, he must have a compelling reason to do so after bid opening
because of the potential adverse impact on the competitive bidding
system of cancellation after bid prices have been exposed. Electric
Maintenance & Installation Co., Inc., B-213005, Mar. 13, 1984, 84-1
CPD | 292. As a general rule, changing the requirements of a pro-
curement after the opening of bids to express properly the agency’s
minimum needs constitutes such a cogent and compelling reason.
Dyneteria, Inc., B-211525.2, Oct. 31, 1984, 84-2 CPD | 484. In this
case, the cancellation was based on the Navy’s determination that
the contractor’s performance may not meet its minimum needs be-
cause of two defective provisions in the IFB, discussed in detail
below. Since we agree that one of the provisions is defective, and as
a result the Navy’s needs will not be met by award under the IFB,
we find that the contracting officer had a compelling reason to
cancel the IFB.

! An unwarranted cancellation results in bidders incurring the unnecessary ex-
pense of preparing bids only to have all the bids rejected and the bid prices exposed.
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Section 00005, para. 4 of the IFB requires the contractor to per-
form service calls to repair equipment as needed between sched-
uled maintenance work. The IFB establishes three types of service
calls—emergency, urgent, and routine—classified according to the
nature of the repair problem. In the Navy’s view, the IFB is defec-
tive with regard to the time requirements for responding to and
completing urgent and routine service calls. Section 00005, para.
4.2.1 of the IFB establishes response and completion times for all
emergency service calls. With regard to urgent and routine calls,
however, the IFB does not specify response and completion times
for all calls: for urgent calls, section 00005, para. 4.2.2 requires 90
percent of the calls to be responded to in 24 hours and 75 percent
to be completed in 48 hours; for routine calls, while response time
is specified for all the calls, para. 4.2.3 specifies a completion time
(from 4 to 14 days) for only 92 percent of the calls.

The Navy maintains that the IFB can be interpreted to relieve
the contractor of the obligation to respond to or complete that per-
centage of the total service calls for which no response or comple-
tion time is specified. Under this interpretation, for urgent calls, 10
percent would not have to be responded to and 25 percent would
not have to be completed; for routine calls, 8 percent would not
have to be completed. As a result, the Navy argues, there is no as-
surance that the contractor will perform 100 percent of the repair
service calls, as is required to meet the Navy’s needs.

The thrust of the protester’s argument is that, despite the fact
that not all service calls are subject to specific time limits, the con-
tractor in fact is obligated to respond to and complete all the calls.
While we agree with the protester’s basic position, we do not be-
lieve that that conclusion resolves the defect in the service call pro-
visions.

The clear intent of the IFB is to acquire comprehensive services
for continuing maintenance and repair of facilities at Fort Story.
While a certain percentage of calls is not subject to the specific re-
sponse and completion time limits, there is no indication in any
other IFB provision that the contractor is not obligated ultimately
to perform all the service calls placed by the Navy. See, e.g., section
00005, para. 4.2.4 (“rework calls” requiring performance or reper-
formance of all service calls not satisfactorily performed); Attach-
ment I, para. 5 (requiring contractor to perform service calls on all
buildings listed in exhibit 1-A). The service call provisions in par-
ticular contemplate repair of equipment on an as-needed basis, and
we think that the only reasonable interpretation of the IFB is that
all service calls must be responded to and completed. See Dyne-
teria, Inc., et al., B-210684, et al., Dec. 21, 1983, 84-1 CPD { 10.

While the contractor thus would be required to perform all the
service calls placed by the agency which fall within the scope of
work of the IFB, we agree with the Navy that the provisions never-
theless are defective because, by not specifying response and com-
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pletion times for all urgent and routine service calls, there is no
way to ensure that they will be completed in a timely manner, as
required to meet the Navy’s needs. As defined in section 00005,
para. 4.2.2 of the IFB, service calls are designated as urgent when
the underlying problem ‘“would soon inconvenience and affect the
health or well-being of personnel or disrupt operational missions.”
Without specific response or completion times for a certain per-
centage of urgent calls, neither the Navy nor the contractor can be
sure that the contractor’s performance time will be adequate to
meet the Navy’s needs. Similarly with routine calls, the IFB does
not indicate how the adequacy of the contractor’s performance in
terms of completion time will be measured for those calls not cov-
ered by the specific time limits. Further, the IFB at paragraph 2 of
section 00004 establishes a scheme for penalizing the contractor for
failure to perform or late performance of the specified tasks. The
lack of standards for all urgent and routine calls would render this
scheme ineffective for a significant portion of such calls, and could
give rise to disputes during contract performance.

The protester suggests that the percentage of urgent calls not
covered by specific time limits should be regarded as subject to the
time limits for routine calls. There are two flaws in this approach,
however; first, urgent calls by definition require a quicker response
and completion time than routine calls; and, second, as noted
above, 8 percent of routine calls themselves are not subject to spe-
cific completion times.

Based on our finding that the IFB provisions regarding response
and completion times for service calls are defective, and, as a
result, award under the IFB would not meet the Navy’s needs, we
conclude that the contracting officer had a compelling reason for
canceling the IFB. In view of our conclusion that the initial defi-
ciency cited by the Navy justifies the cancellation, we need not con-
sider whether the second provision was in fact defective.

The protest is denied.

[B-216517]

Contracts—Protests—General Accounting Office Procedures—
Timeliness of Protest—Initial Adverse Agency Action—
Solicitation Improprieties

Bid opening is not initial adverse agency action on a protest to an agency where the
agency advises the protester that it will consider the protest notwithstanding bid
opening, that it will cancel the solicitation if the protest is upheld, and that the pro-
curement will not proceed until the protest is decided. A protest filed with General
Accounting Office within 10 days after the agency decision is therefore timely.

Bids—Invitation for Bids—Specifications—Restrictive—
Burden of Proving Undue Restriction

A solicitation specifying corrugated metal pipe for a closed conduit waterway, there-
by excluding an offer for concrete pipe, is not unduly restrictive where the contract-
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ing agency establishes a prima facie case that the requirement is reasonable, based
upon a comparative cost analysis, and the protester, although questioning the agen-
cy’s method of projecting and comparing costs, fails to show that the method is un-
reasonable.

Contracts—Protests—General Accounting Office Procedures—
Timeliness of Protest—New Issues—Unrelated to Original
Protest Basis

Where a protester initially filing a timely protest later supplements it with new
grounds of protest, the new grounds must independently satisfy GAO timeliness re-
quirements.

Matter of: Centurial Products, September 19, 1985:

Centurial Products protests the award of a contract to the
Beaver Excavating Company under invitation for bids (IFB) No.
SCS-16-WV-84, issued August 7, 1984 by the Soil Conservation
Service, Department of Agriculture. The IFB called for the installa-
tion of a closed conduit waterway on 3,500 feet of tributaries to
Pond Run Channel in Wood County, West Virginia. Centurial con-
tends that a requirement for the use of corrugated metal pipe in
this project is unduly restrictive and that concrete pipe would be
more cost effective.

We deny Centurial’s protest in part and dismiss it in part.

Centurial protested to the Soil Conservation Service before bid
opening on September 7, 1984, contending that the comparative
cost analysis upon which the agency largely based its determina-
tion to use corrugated metal pipe was in error. Centurial claimed
that the Soil Conservation Service used the wrong method to com-
pare the cost of concrete and corrugated metal pipe, overestimated
the cost of concrete pipe, calculated certain fixed costs as variable
costs, omitted costs associated with replacing corrugated metal pipe
at the end of its service life, and overestimated that service life.

Following receipt of a September 12, 1984 letter denying its pro-
test to the agency, Centurial protested to our Office, again chal-
lenging the Soil Conservation Service’s method for comparing the
relative costs of concrete and corrugated metal pipe. According to
Centurial, a proper cost comparison establishes that concrete pipe
would be less expensive over the life of the project. By excluding
concrete pipe from the Pond Run project, the protester alleges, the
Soil Conservation Service unreasonably restricted competition.

As a threshold issue, the agency claims that Centurial’s protest
to our Office is untimely, since it was not filed until September 24,
1984, more than 10 working days after the September 7 bid open-
ing. The agency relies upon the rule that if a protest is filed initial-
ly with the contracting agency, any subsequent protest to our
Office must be filed within 10 working days of initial adverse
agency action. 4 C.F.R. § 21.2(b)(2) (1984). An agency’s opening of
bids without correcting allegedly restrictive specifications generally
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constitutes initial adverse agency action. Silent Hoist & Crane Co.,
Inc., B-216826, Oct. 29, 1984, 84-2 CPD 1 477.

We believe the protest is timely. The record shows that on Sep-
tember 7, the contracting officer told Centurial that he would not
delay bid opening while the agency considered the protest because,
if it were sustained, the agency would cancel the IFB and redesign
the project. He also indicated that bidders would be told that the
procurement would not proceed until the Soil Conservation Service
had decided Centurial’s protest. Giving this strong indication from
the agency that bid opening would not be an indication that the
procurement was proceeding in a way inimical to Centurial’s inter-
est, we think Centurial did not have to view bid opening as adverse
action on its protest. Therefore, we will consider the matter, since
Centurial filed its protest with our Office within 10 days of the
actual formal denial.

Turning to the merits of the protest, we note that when a specifi-
cation is challenged as unduly restrictive of competition, the pro-
curing agency must establish prima facte support for its contention
that the restrictions it has imposed are reasonably related to its
needs. Once the agency establishes this support, the burden then
shifts back to the protester to show that the requirements com-
plained of are clearly unreasonable. Amray, Inc., B-208308, Jan. 17,
1983, 83-1 CPD { 43. Thus, our inquiry is whether Centurial has-
met its burden of establishing that the agency’s cost-effectiveness
determination—and resulting decision to specify corrugated metal
pipe—was clearly unreasonable.

The dispute over cost comparison methodologies in this protest
arises from the fact that, while corrugated metal pipe is generally
less expensive to install than concrete pipe, its service life is sub-
stantially less than that of concrete pipe. Because of soil acidity
and resistivity and other environmental factors present in the
Pond Run project, the Soil Conservation Service estimates that cor-
rugated metal pipe will have a service life of 50 years, compared
with 100 years for concrete pipe. Thus, in determining which type
of pipe was the most cost effective, the agency not only considered
the initial purchase price and operation and maintenance expenses,
but the additional cost or replacing corrugated metal pipe in 50
years.

The protester and the Soil Conservation Service agree that a
proper comparison requires that these costs be expressed in terms
of their “present value.” A present value analysis, which is based
on the fact that it is generally beneficial to defer spending, ex-
presses projected future expenditures in terms of current dollars.
Its use provides agencies such as the Soil Conservation Service
with a common basis for comparing projects that will require
spending at different times in the future.

In this case, the agency argues that the method it used to deter-
mine present value is required by the guidelines implementing the
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Water Resources Planning Act of 1965, as amended, 42 U.S.C.A.
§ 1962a-2 (West Supp. 1984-85).1 This Act requires the Water Re-
sources Council to establish principles, standards, and procedures
for the formulation and evaluation of federal water resources
projects. The guidelines are expressly applicable to Soil Conserva-
tion Service projects.

A major aspect of evaluating water resources projects is deter-
mining the present value of (1) deferred installation costs, and (2)
operation and maintenance costs. For this purpose, the Water Re-
sources Council has established a discount rate to be used in
present value calculations that is based on the interest rate of cer-
tain United States securities, as determined annually by the Secre-
tary of the Treasury. See 18 C.F.R. § 704.39 (1984). The Water Re-
sources Development Act of 1974, 42 U.S.C. § 1962d-17 (1982), made
this discount rate mandatory in the formulation and evaluation of
federal water resources projects.?

To determine the present value of the cost of replacing corrugat-
ed metal pipe in 50 years, the Soil Conservation Service discounted
the cost of replacing the pipe (estimated to be the cost at the time
of analysis $242,175) using the applicable discount rate (7% per-
cent) established by the Water Resources Council. It also discount-
ed future operation and maintenance costs of both types of pipe.
The agency concluded that the cost of concrete pipe (installation
plus operation and maintenance over 100 years), expressed in
present value terms, was $293,423, while the cost of corrugated
metal pipe (installation, operation and maintenance, and replace-
ment after the first 50 years) was $267,426.

In its initial protest to our Office, Centurial contended that the
agency had improperly used a “sinking fund analysis” to arrive at
the present value for replacement of the corrugated metal pipe.
This refers to a present value analysis that assumes that portions
of the replacement cost will be paid in advance (placed in a sinking
fund at specified infervals), rather than paid at the time of replace-
ment. It is not clear from the record that the agency assumed the
use of a sinking fund in its calculations, and Centurial has not sug-
gested how such an assumption would change a present value anal-
ysis of replacement costs. In any event, in its report on the protest,
the Soil Conservation Service provided a present value analysis jus-
tifying the exclusion of concrete pipe that was based on a single

1U.S. Water Resources Council, “Economic and Environmental Guidelines for
Water and Related Land Resources Implementation Studies” (March 10, 1983)
[guidelines].

2 Although the protester and the Soil Conservation Service consider the guidelines
and the specified discount rate binding, the guidelines by their own terms do not
apply to procurement decisions such as the one at issue here. Nevertheless, we be-
lieve it is reasonable for an agency to adopt the same method for comparing the cost
of materials to be used in a water resources project that it used to obtain authoriza-
tion for the project in the first place.
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payment for replacement in 50 years. It therefore is unnecessary
for us to consider Centurial’s protest on this basis.

Centurial next argues that the Water Resources Council guide-
lines require that agency to determine the average annual equiva-
lent cost for future expenditures. We agree. The guidelines provide
that, after an agency determines the total present value of the cost
of a project, it should convert that value to an annual equivalent
cost over the period of analysis.? The Soil Conservation Service cal-
culates an annual equivalent cost of $22,388 for concrete pipe and a
similar cost of $20,405 for corrugated metal pipe. Centurial argues
that the annual equivalent cost of corrugated metal pipe is actually
$29,373, almost $7,000 higher than that of concrete pipe. The differ-
ence between the figures arrived at by Centurial and by the agency
results primarily from the fact that, in its calculations for metal
pipe, Centurial did not first determine the present value of the re-
placement cost of the pipe. Rather, the protester converted the re-
placement cost of $242,175 to an annual equivalent cost by treating
replacement cost as if it were already expressed in current dollars.
The guidelines clearly require that agencies determine the present
value of future expenditures before converting them to an annual
equivalent cost,* and we believe that the Soil Conservation Service
properly did so in this case and that Centurial’s calculations are in-
correct.

Centurial’s remaining objection to the Soil Conservation Service’s
present value analysis is that the agency allegedly neglected to
take inflation into account in determining the replacement cost for
corrugated metal pipe. Centurial would estimate the replacement
cost by increasing the current cost of installation by 5 percent an-
nually. The protester would then determine the present value of
this inflated figure. Using this method, Centurial calculates the re-
placement cost for corrugated metal pipe as $2,777,118 ($242,175 in-
flated at the rate of 5 percent a year). The protester argues that
this method is required by the guidelines and that, if it is not re-
quired, the guidelines are unreascnable. .

The guidelines direct agencies to:

Base all [National Economic Development] costs on current costs adjusted by the
project discount rate to the beginning of the period of analysis * * *. Compute all
costs at a constant price level and at the same price level as used for the computa-
tion of benefits. Base current costs on the price level at the time of the analysis.?
The protester argues that, in this context, “current costs’” means
costs adjusted for inflation, so that the guidelines require an ad-
justment for inflation before discounting. However, this interpreta-
tion ignores the last two sentences quoted above, which clearly
define “current costs” in terms of the price level at the time of

3 Guidelines, §§ 2.1.3 and 2.12.4(b).
4 Id. §§2.1.3 and 2.12.4(b).
sId. §2.124.
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analysis and require the use of a constant price level for computing
costs and benefits. This approach is consistent with the Office of
Management and Budget’s instructions to executive agencies to use
constant dollars in determining the present value of future costs
for projects not subject to the guidelines. OMB Circular No. A-94
(March 27, 1972); see also City of Nenana, B-214269, June 21, 1985,
85-1 CPD {708 (interpretation of OMB Circular No. A-104 (June
14, 1972), governing comparative cost analyses for decision to lease
or purchase general purpose real property).

The Soil Conservation Service, as stated above, estimated the re-
placement cost for corrugated metal pipe to be what it would pay
for installation today, then discounted this amount without an in-
crease for inflation during the next 50 years. The agency states
that this method accounts for inflation by assuming that the re-
sources of the purchaser, in this case the sponsor of the Pond Run
project, will increase, at about the same rate as inflation. We note
that there are also assumptions about inflation in the particular
discount rate selected for use in evaluation of water resources
projects. Economists may differ regarding the proper discount rate
and other aspects of present value analysis,® but in this case Cen-
turial has the burden of establishing, not that a different method
of comparing the cost of the two types of pipe might be reasonable,
but that the method used by the Soil Conservation Service was un-
reasonable and thus unduly restricted competition. In our opinion,
Centurial has not done so, and we deny the protest on this basis.

In its comments on the agency report, Centurial raises a number
of new issues, several of which had been included in its initial pro-
test to the agency. The protester contends that the agency failed to
take into account the effects of eliminating concrete pipe on the
local economy, omitted costs associated with replacing corrugated
metal pipe after 50 years, overestimated the size and cost of con-
crete pipe required for the project, and should have solicited offers
to supply concrete pipe irrespective of estimated costs in order to
obtain actual bid prices for comparison.

When a protester initially files a timely protest and later supple-
ments it, the new grounds of protest must independently meet our
timeliness requirements. GEO-CON, Inc., B-214503, July 3, 1984,
84-2 CPD 1 13. Here, Centurial was aware of the additional
grounds for protest at least by the time it reviewed the Soil Conser-
vation Service’s September 12 letter denying its protest to the
agency. The additional grounds were not presented to our Office
until more than 5 months later, rather than within the 10 days re-
quired by 4 C.F.R. § 21.2. These grounds of protest, therefore, are
untimely.

8 Our Office has suggested to the Office of Management and Budget that an ap-
proach different from that established by the guidelines might generally be more
useful. See “Improved Analysis Needed to Evaluate DOD’s Proposed Long-Term
Leases of Capital Equipment” at 23, 35-37 (PLRD-83-84, June 28, 1983).
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We deny the protest in part and dismiss it in part.

[B-218933]

Contracts—Protests—General Accounting Office Procedures—
Timeliness of Protest—Date Basis of Protest Made Known to
Protester

Protest alleging that fuel oil suppliers were improperly excluded from competing for
agency’s requlrement for heat for family housing units is untimely where protester
is aware of agency’s determination to satisfy its heating needs through natural gas
and did not protest within 10 working days.

Contracts—Protests—General Accounting Office Procedures—
Timeliness of Protest—Significant Issue Exception—Not for
Application

General Accounting Office will not consider the merits of an untimely protest nor
invoke “significant issue” exception to timeliness requirements where untimely pro-
test does not raise issue of first impression which would have widespread signifi-
cance to the procurement community.

Contracts—Protests—Interested Party Requirement—
Protester Not in Line for Award

Where agency determination to convert family housing units from oil to natural gas
is not subject to question, protester, an oil supplier, is not an interested party to
question the funding of the contract awarded to a natural gas company since pro-
tester would not be eligible for any award.

Matter of: Griffin Galbraith, September 19, 1985:

Griffin Galbraith protests the award of contract No. DAKF57-
85-C-0019 to Washington Natural Gas (WNG) by the Department
of the Army for natural gas service for heating family housing
units at Fort Lewis, Washington. Griffin Galbraith, a fuel oil sup-
plier, argues that award to WNG was improper since fuel oil could
also be utilized to satisfy the Army’s needs. Griffin Galbraith con-
tends that the Army should have conducted a formal competitive
procurement before deciding which fuel alternative to use. Also,
Griffin Galbraith alleges that the fuel study performed by the
Army which determined that the natural gas alternative was more
advantageous contained several errors. In addition, Griffin Gal-
braith contends that the Army has no authority to enter into this
contract because no appropriations have been made available by
Congress for this purpose nor has the Army properly advised the
appropriate congressional committees concerning this contract. Fi-
nally, Griffin Galbraith argues that the contract violates the Anti-
Deficiency Act.

We dismiss the protest.

In September 1983, WNG submitted an unsolicited proposal to
the Army for the conversion of family housing heating from oil to
natural gas at Fort Lewis. Thereafter, the Army conducted a fuel
study to determine whether oil or natural gas was the more eco-



Comp. Genl] DECISIONS OF THE COMPTROLLER GENERAL 865

nomical heating alternative. That study indicated that conversion
to natural gas would be more economical. In April 1984, the Oil
Heat Institute commented on the fuel study and in July 1984 Grif-
fin Galbraith and one other oil supplier submitted proposals to the
Army for the continued use of fuel oil. Although the Army revised
the fuel study, the determination to convert the furnaces to natu-
ral gas never changed and on November 9, 1984, the Army ap-
proved the conversion.

A utility services contract was executed with WNG on December
20, 1984. This contract was for a 10-year period and was subject to
the approval of the Deputy Army Power Procurement Officer,
which was obtained on March 11, 1985. However, further action on
the contract was withheld, and on March 18 a meeting was held
concerning the proposed Fort Lewis fuel conversion. Griffin Gal-
braith submitted a written response to that meeting questioning
several aspects of the fuel study, and on April 24, 1985, the Army
prepared a detailed response to the specific issues which were
raised. On May 2, a meeting was held between Army officials and
fuel oil representatives, including the protester, and the Army
states that at that time it again affirmed the validity of the fuel
study and its intention to go forward with the Fort Lewis conver-
sion. Subsequently, a modification to WNG’s contract was issued on
May 13, 1985, which established the effective date of the contract
as May 1, 1985. Under the terms of the contract, WNG is responsi-
ble for supplying Fort Lewis with natural gas and is also required
to install connecting gas lines to the family housing units.

Griffin Galbraith’s protest was filed with our Office on May 20,
1985, and the Army argues that the protest is untimely since the
grounds for protest were known at a much earlier date. Griffin
Galbraith argues that the protest should not be dismissed since it
was filed within 10 days of the date it was notified of the contract
award to WNG.

We find Griffin Galbraith’s protest to be untimely. Under our
Bid Protest Regulations, a protest must be filed with our Office
within 10 working days of the date the protester was aware or
should have been aware of the basis for protest. 4 C.F.R. § 21.2(a)2)
(1985). We have recognized that oral notification of the basis for
protest is sufficient to start the 10-day period running and that a
protester may not delay filing its protest until receipt of the writ-
ten notification which merely reiterates the basis for protest.
Koenig Mechanical Contractors, Inc., B-217571, Apr. 4, 1985, 85-1
CPD 1 389.

Here, it appears that Griffin Galbraith was aware of the Army’s
intention to go forward with the Fort Lewis conversion after meet-
ing with the Army on May 2. The basis for this protest is that Grif-
fin Galbraith was improperly excluded from competing for this re-
quirement. Therefore, once Griffin Galbraith knew that the Army
would proceed with the conversion to gas and therefore not consid-
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er a proposal submitted by the firm or any other oil supplier, it
was required to protest within 10 working days. Morrison-Knudsen
Co., B-209609, Mar. 10, 1983, 83-1 CPD | 245. Griffin Galbraith’s
protest, filed more than 10 days after May 2, was not so filed. We
further note that Griffin Galbraith’s initial submission filed on
May 20 did not question the fuel study relied upon by the Army in
making its determination to convert to natural gas. It was not
until Griffin Galbraith submitted its comments to the agency
report on July 9 that it challenged the accuracy of the Army’s fuel
study findings. The record shows that the particular issues raised
at that time are the same issues that Griffin Galbraith raised pre-
viously in its response to the March 18 meeting with the Army.
Griffin Galbraith has provided no explanation, and we see nothing
in the record, which justifies Griffin Galbraith waiting until July 9
before seeking to dispute specific aspects of the fuel study.

Griffin Galbraith argues that even if untimely, its protest should
be considered under the significant issue exception to our timeli-
ness rules. See 4 C.F.R. § 21.2(c). We will review an untimely pro-
test under this exception only where it involves a matter of wide-
spread interest or importance to the procurement community that
has not been considered on the merits in a previous decision.
McCabe, Hamilton and Renny Co., Ltd., B-217021, Mar. 15, 1985,
85-1 CPD { 312. The exception is strictly construed and sparingly
used to prevent our timeliness rules from being rendered meaning-
less. Dixie Business Machines, Inc., B-208968, Feb. 7, 1983, 83-1
CPD { 128.

Griffin Galbraith contends that 15 other installations are being
considered for conversion and that resolution of the issues raised
here is necessary in order to permit an orderly treatment of those
conversions. Also, Griffin Galbraith argues that the Army’s actions
here violate the specific requirements of the Competition in Con-
tracting Act of 1984 (CICA), Pub. L. No. 98-369, 41 U.S.C. 251 note,
concerning sole-source awards, and points out that we have not
previously considered the application of those CICA requirements.
Finally, Griffin Galbraith argues that a notice requirement in 10
U.S.C. § 2394 (1982) has not been complied with and this also raises
a significant issue.

First, we note that CICA is not applicable here. The substantive
provisions of that law apply to solicitations issued on or after April
1, 1985. The contract with WNG was signed on December 20, 1984,
and approved on March 11, 1985. Modification 1, dated May 13,
1985, only changed the effective date of the contract. Therefore, the
requirements of CICA are not relevant. See Johnson Controls, Inc.,
B-218316.2, Apr. 10, 1985, 85-1 CPD { 411. Furthermore, the fact
that the Army is conducting feasibility studies at other locations
for possible conversions does not make this matter one of wide-
spread interest to the procurement community at large. The issue
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can be timely raised if, indeed, it comes up again. See Manuville
Building Materials Corp., B-210414, Mar. 15, 1983, 83-1 CPD { 258.

Finally, we point out that 10 U.S.C. § 2394 does not apply to the
present procurement. That law provides in relevant part that:

(a) Subject to subsection (b), the Secretary of a military department may enter
into contracts for periods of up to 30 years—

(1) under section 2689 of this title;

(2) for the provision and operation of energy production facilities on real prop-
erty under the Secretary’s jurisdiction or on private property and the purchase
of energy produced from such facilities.

Section 2394(b)(2) does require that certain congressional commit-
tees to be provided notice of these types of contracts; however, the
provision applies to energy production facilities. See B-214876,
Sept. 4, 1984. The Army is neither building nor operating any facil-
ity which will produce energy and the protester’s assertion that
this provision is applicable is without merit.

For the above reasons, we see no reason to consider the issues
raised by this protest under the significant issue exception.

Griffin Galbraith also questions the Army’s funding for this con-
tract. The Army will use Operation and Maintenance funds to pay
WNG, and Griffin Galbraith asserts that use of these funds is im-
proper. Griffin Galbraith argues that the contract is for the conver-
sion of the furnaces from oil to natural gas and that this consti-
tutes a construction project for which specific appropriations are
required. Since no specific appropriation was made available for
this purpose, Griffin Galbraith argues that the Army has no au-
thority to enter into this contract. Also, because no funds are avail-
able, Griffin Galbraith contends that an Anti-Deficiency Act viola-
tion will occur.

Initially, we note that a conversion contract is not involved here.
The contract is only for the provision of natural gas and for build-
ing a distribution system at Fort Lewis for the delivery of the gas.
The Army indicates that the conversion of the furnaces from oil to
gas will be subsequently completed and accomplished at a future
date. Consequently, the lack of a specific appropriation for the con-
version effort does not indicate a violation of the Anti-Deficiency
Act. Moreover, there is no evidence which suggests that the Army’s
Operation and Maintenance account contains insufficient funds to
cover the obligation incurred; we note that 40 U.S.C. § 481(a)3)
(1982) specifically authorizes contracts of up to 10 years for public
utility services.

In any event, we find that Griffin Galbraith is not an interested
party to raise these issues. While we agree with the protester that
it has been adversely affected by the Army’s decision to switch
from oil to natural gas, since its protest of the Army’s determina-
tion to do so is untimely and we are not considering it for that
reason, we have no basis to question the Army’s determination.
Under our Bid Protest Regulations, a party must be an actual or
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prospective bidder or offeror whose direct economic interest would
be affected by the award of a contract or failure to award a con-
tract. 4 C.F.R. §21.0(a); ADB-ALNACO, Inc., B-218541, June 3,
1985, 64 Comp. Gen. 577, 85-1 CPD { 633. Since Griffin Galbraith
would not be eligible for any award because it is an oil supplier, we
find that it is not sufficiently interested to challenge the funding
for this contract. Eagle Research Group Inc., B-213725, May 8,
1984, 84-1 CPD f 514.
The protest is dismissed.

[B-219021]

Bids—Responsiveness—Brand Name or Equal Procurement

Protest is sustained where the contracting agency concedes that the awardee’s bid
for an “equal” product should have been rejected as nonresponsive for failing to
meet precise dimensions specified in a brand name or equal purchase description.
Where solicitation includes precise performance or design characteristics, “equal”
product must meet them exactly, and mere functional equivalency will not do.

Bids—Preparation—Costs—Recovery

When, in view of the extent of performance and need for interchangeability, it is

not feasible for an agency to terminate an improperly awarded contract for the con-

venience of the government, the protester is entitled to recover both its bid prepara-

3(&1_1 costs and its costs of filing and pursuing the protest at the General Accounting
ice.

Matter of: American Sterilizer Company, September 20, 1985:

American Sterilizer Company protests the award of a contract to
Space Designs, Inc., under invitation for bids (IFB) No. 640-30-85,
issued by the Veterans Administration Medical Center, Palo Alto,
California.

On July 19, 1985, while American Sterilizer’s protest was pend-
ing in our Office, the company filed a complaint seeking injunctive
and declaratory relief in the United States District Court for the
District of Columbia. See American Sterilizer Co. v. Harry N. Wal-
ters, Civil Action No. 85-2310. This decision responds to the court’s
request for our advisory opinion.

We sustain the protest, but do not find it in the best interest of
the government to recommend termination of the contract. We
find, however, that American Sterilizer is entitled to recover its
reasonable costs of bid preparation and of filing and pursuing its
protest at our Office.

The IFB solicited bids for modular units to be used for the stor-
age and handling of medical supplies, equipment, and linens. The
specifications called for the “Unicell System,” manufactured by
American Sterilizer, or equal. Precise exterior dimensions, based
on Unicell specifications, were included for various line items in-
cluding the overall modules and mobile storage and work units.
Space Designs offered units manufactured by the Herman Miller
Company at a total price of $296,052.18, while American Sterilizer
offered its Unicell System at $350,285.53. The contracting officer
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awarded the contract to Space Designs on April 22, 1985, after con-
cluding that the Herman Miller-built units were “equal’’ to the Un-
icell System. American Sterilizer disagreed with this finding and
protested to the agency and then to our Office, arguing that be-
cause the units provided substantially less storage capacity, they
did not conform to the salient characteristics of the brand name
system, and Space Designs’ bid therefore should have been rejected
as nonresponsive. (The protester also alleged that certain units are
not molded in one piece and lack “stops” to prevent drawers from
being pulled too far out. These allegations, however, are not repeat-
ed in the complaint filed with the District Court.)

In its report to our Office, the VA concedes that in the absence
of any other listed salient characteristics, the specific dimensions of
the storage units must be regarded as such. It also concedes that
the Herman Miller-built units are smaller than those specified.
The agency therefore agrees that it should have rejected Space De-
signs’ bid as nonresponsive. However, although the agency issued a
stop work order on June 12, Space Designs has already made an
initial shipment that constitutes more than 50 percent of the con-
tract. In addition, after discussions with Space Designs, the agency
estimates that termination costs might run as high as $57,400. The
VA concludes, therefore, that termination for convenience, at this
stage of performance, would not be practicable or in the best inter-
est of the government. As an alternative, the agency offers to reim-
burse American Sterilizer for its bid preparation costs.

American Sterilizer, however, believes that the VA offer is inad-
equate. In the protester’s opinion, the agency has violated the pro-
curement statutes and regulations, improperly deprived American
Sterilizer of an award, and compromised the integrity of the feder-
al procurement system. It urges that the agency find the awardee
in default on the grounds that Space Designs has delivered goods
that do not comply with specifications. According to the protester,
this would allow the agency to return the noncompliant storage
units to Space Designs, at Space Designs’ expense, and then award
a contract to American Sterilizer.

If termination for default is not deemed appropriate, then Ameri-
can Sterilizer urges that the VA terminate Space Designs’ contract
for the convenience of the government, again returning the non-
compliant storage units to Space Designs and awarding a contract
to American Sterilizer. Since the storage units are off-the-shelf
items, the protester believes that the expense to the government of
a termination for convenience will be limited to the costs of ship-
ment, approximately $4,860.

At the outset, we agree with the VA’s conclusion that Space De-
signs’ bid should have been rejected as nonresponsive. When, in a
brand name or equal purchase description, an agency expresses its
requirements in terms of very precise performance or design char-
acteristics, any “equal” product must meet those characteristics ex-
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actly. See Cohu, Inc., B-199551, Mar. 18, 1981, 81-1 CPD { 207, and
cases cited therein. Since the VA used this type of specification,
mere functional equivalency of the “equal” storage units offered by
Space Designs was not sufficient, and it was improper for the con-
tracting officer to accept the bid. We therefore must determine
what corrective action, if any, is possible at this time.

Whether a contract should be terminated for default is a matter
cognizable by the contracting officer, not our Office. We point out,
however, that it is not clear that the agency could find the awardee
in default, as American Sterilizer urges, since it accepted Space De-
signs’ bid and has since accepted units delivered under the con-
tract. By doing so, the VA arguably has waived or modified the
specifications. Cf. Astubeco, Inc., Armed Services Board of Contract
Appeals Nos. 8,727, 9,084, Oct. 31, 1963, reprinted in 1963 BCA
13,941 (CCH 1963) (action under default clause is no longer avail-
able to government when defective goods have been accepted and
paid for).

As for termination for the convenience of the government, in de-
termining whether to recommend such action, we consider, among
other things, the seriousness of the procurement deficiency, the
degree of prejudice to other bidders or to the integrity of the com-
petitive procurement system, the good faith of the parties, the
extent of performance, the cost to the government, the urgency of
the procurement, and the impact of termination on the procuring
agency’s mission. Vulcan Engineering Co.—Request for Reconsider-
ation, B-214595.2, Feb. 27, 1985, 85-1 CPD { 243.

After reviewing the facts of this case, we do not believe that it is
in the best interest of the government to recommend termination.
As stated above, more than 50 percent of the storage units have al-
ready been delivered to the VA. In our opinion, the cost to the gov-
ernment of reprocuring less than half the original requirement is
likely to be disproportionate in relation to the seriousness of the
contracting agency’s error. Although the Herman Miller-built stor-
age units do not meet all the salient characteristics set forth in the
IFB, the agency concedes that they satisfy its minimum needs. In
addition, since the contracting officer’s report stresses that the VA
seeks interchangeability of shelves, drawers, and accessories, it ap-
pears that delivery of the remaining Herman Miller-built units
under the contract is necessary to meet this objective. Finally, even
though the contracting officer wrongly concluded that the Herman
Miller units were equal to American Sterilizer’s Unicell System,
there is no evidence that he acted in bad faith when he made this
determination. Viewed as a whole, then, we do not believe that the
facts of this case justify the added costs and administrative incon-
venience that are likely to result from a recommendation that
Space Designs’ contract be terminated for the convenience of the
government.
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In its court suit, the protester also seeks attorney’s fees and bid
preparation costs. Our Bid Protest Regulations provide that when
an award is contrary to statute or regulation, protesters may recov-
er reasonable costs of (1) filing and pursuing a protect, including
attorney’s fees, and (2) preparing a bid or proposal. 4 C.F.R.
§ 21.6(d) (1985). The former are recoverable when the agency has
unreasonably excluded the protester from a procurement unless,
pursuant to our recommendation, the protester has received an
award; the latter are recoverable when the agency has unreason-
ably excluded the protester from a procurement and other reme-
dies are not appropriate. Id. § 21.6(e)

Since we have found that it is not feasible to recommend any cor-
rective action, and since American Sterilizer’s case otherwise falls
within the ambit of our Bid Protest Regulations, we find that the
protester is entitled to reasonable bid preparation costs and the
costs of filing and pursuing the protest at our Office. Should the
court find that some other remedy is appropriate, recovery of these
costs would, of course, not be appropriate.

For the VA’s guidance in future procurements, we point out that
it appears the agency’s requirement for the Unicell System or
equal was unduly restrictive of competition. Although with less ca-
pacity than the Unicell system and apparently bonded, rather than
molded in one piece, and without drawer and tray stops, the
Herman Miller-built units delivered by Space Designs admittedly
satisfy the VA’s needs for storage units. This means, therefore,
that the specifications did not accurately reflect the agency’s mini-
mum needs. In any similar procurement, the agency should use
more carefully drafted specifications, and any salient characteris-
tics should be clearly identified and distinguished from features of
the brand name equipment that are merely desirable.

The protest is sustained.

[B-216543]

Contracts—Negotiation—Sole-Source Basis—Procedures—
Commerce Business Daily Notice Procedures

Prohibition in Pub. L. 98-72 against commencing negotiations for the award of a
sole-source contract until at least 30 days have elapsed from the date of publication
in the Commerce Business Daily of a notice of intent to contract refers to the date
of actual publication, and may not be negated by a regulatory provision, section
5.203 of Department of Defense Federal Acquisition Regulation Supplement, estab-
lishing a presumption that a synopsis electronically transmitted to the CBD has
been published 2 days thereafter. Harris Corp., B-217174, Apr. 22, 1985, 64 Comp.
Gen. 480, 85-2 C.P.D. 455 clarified.

Contracts—Negotiation—Sole-Source Basis—Procedures—
Commerce Business Daily Notice Procedures—Failure to
Follow-Not Prejudical

Contracting agency’s failure to timely publish a synopsis in the Commerce Business
Daily concerning its proposed sole-source procurement as required by Pub. L. 98-72
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does not require cancellation of the procurement where it has not been shown that
the agency acted to deliberately deny the protester the opportunity to submit a pro-
posal or that the protester was prejudiced by the lack of timely notice, because the
record indicates that the protester could not have met the agency’s delivery require-
mentis.

Contracts—Awards—Separable or Aggregate—Single Award—
Propriety

Agency is not required to have separately purchased panel assemblies for multi-
plexers, where the agency concluded that its needs could best be met through a
“total package” procurement approach. Protester has not shown that the agency de-
cision to use a single procurement was improper.

Matter of: AUL Instruments, Inc., September 24, 1985:

AUL Instruments, Inc. (AUL), protests the sole-source award of
contract No. DAAB07-84-C-C096 to Bammac, Inc. (Bammac) by the
United States Army Communications Electronics Command, Fort
Monmouth, New Jersey, for the supply of 17,458 panel assemblies,
No. 11A23 through 11A29, for the TD-660 B/G multiplexer. The
protest is based on the failure of the agency to timely publish in
the Commerce Business Daily (CBD) a synopsis of its proposed sole-
source procurement from Bammac as required by Pub. L. 98-72
and the implementing regulations set forth in the Department of
Defense (DOD) Federal Acquisition Regulation (FAR) Supplement.
Accordingly, AUL requests that the award to Bammac be terminat-
ed and that the procurement be resolicited.

The protest by AUL is denied.

The agency advises that the TD-660 B/G multiplexer has been
procured by the Army since 1966; that successful production of the
subassemblies (assembly panels) for the TD-660 requires the avail-
ability of numerous integrated circuit devices (IC’s); and that the
availability of some of these IC’s has been a problem for several
current manufacturers. Although a technology insertion program
had been adopted to upgrade the TD-660 with parts representing
current technology, Army officials determined that an urgent “stop
gap” procurement of panel assemblies for the TD-660 using the
older IC’s was needed. In anticipation of this procurement, in April
1984, the Army sent a letter of inquiry to current producers of the
TD-660, including AUL, and producers of TD-660 internal compo-
nents, including Bammac. In its letter, the Army stated that it an-
ticipated purchasing approximately 18,000 subassemblies for the
TD-660; outlined the proposed delivery schedule; expressed concern
about the continued availability of the IC devices needed to manu-
facture the units; stated that its intent was ‘““to ascertain prior to
contract solicitation that sufficient quantities of all the required
IC’s will be available to complete the contract”; listed all the IC’s
required and their current or prior source; and asked each compa-
ny to submit, in confidence, with respect to each IC device: (1) the
identity of its proposed vendor/manufacturer; (2) the quantities
available from each proposed vendor/manufacturer; (3) vendor’s or
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manufacturer’s lead time from receipt of purchase orders to deliv-
ery; (4) length of time available from vendors/manufacturers; (5)
detailed reasons for the unavailability of any IC; and (6) any pro-
posed exceptions to the device requirements shown on applicable
drawings together with details sufficient to demonstrate that the
device, with exceptions, would operate properly in the TD-660 B/G.
The Army requested that responses be submitted in 30 days, but
AUL was permitted until June 5—almost 2 months—in which to
reply.

In its June 4, 1984, response to the agency inquiry, AUL advised
that there appeared to be only one or no known source for several
of the IC’s identified by the Army and that AUL’s experience indi-
cated that there was a high risk of nonconforming units and pro-
duction variations as to performance characteristics which may not
be consistent with TD-660 specifications. AUL further advised that
because of sporadic demand there was a risk that production of ad-
ditional IC’s were on “engineering hold” because the manufacturer
had encountered technical problems. Lastly, AUL indicated that
delivery time from the manufacturer of one of the IC’s probably
would exceed 20 weeks. Although, as we indicated above, the
agency had requested specific information concerning each compa-
ny’s sources of supply for the IC’s and the quantities and delivery
schedules available from each, as well as any proposed exceptions
to the required IC’s, AUL did not provide any specific information
in its reply as to the available quantities of IC’s. Bammac, on the
other hand, had shown that it already had in its inventory or on
order substantial quantities of all of the IC’s required for panel as-
semblies 11A23 through 11A29 and indicated that with respect to
most of these IC’s the number already on hand or ordered met or
exceeded the quantities required by the agency. Bammac further
advised that it did not expect to encounter any difficulties in ob-
taining the remaining number of IC’s required by the agency. The
only other potential offeror to respond to the agency survey, Emer-
son Electric Co., indicated considerable difficulty in obtaining many
of the required IC’s, several of which it referred to as “obsolete.” In
addition, Emerson indicated delivery dates for some IC’s of up to 40
weeks and characterized these estimates as “optimistic.”

Based on the results of its survey, the agency determined that
the panel assemblies for the TD-660 should be obtained on a sole-
source basis from Bammac. In its justification for the sole-source
award to Bammac, the agency stated that seven panel assemblies
would be in a critical need status by February 1985; that based on
the availability of IC’s only Bammac would be in a position to
begin delivery of the subassemblies within 7 months; and that
Bammac even would be able to accelerate the beginning of deliv-
eries to 3 months of award. The head of the contracting activity ap-
proved the proposed sole-source procurement of the TD-660 panel
assemblies from Bammac on July 21, 1984.

499-997 0 - 86 -~ 3 : QL 3
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On September 15, 1984, the synopsis of the Army’s proposed sole-
source procurement was published in the CBD and the contract to
Bammac was awarded on September 21, 1984.

AUL has protested the sole-source award to Bammac on the basis
that the agency violated the provisions of Pub. L. 98-72 and the im-
plementing regulations in the DOD FAR Supplement which set
forth certain requirements for advance publication in the CBD of
sole-source procurements. AUL asserts that as a result of this stat-
utory violation, it was prejudiced. AUL also questions whether
Bammac in fact was in a unique position to supply these items and
maintains that, at best, only one of the seven assemblies may have
been appropriate for a sole-source procurement.

Under Pub. L. 98-72 an agency shall not commence negotiations
for the award of a sole-source contract until at least 30 days have
elapsed from the date of publication in the CBD. See 15 U.S.C.
§ 637(e)(2)Xc) (Supp. I, 1983). Furthermore, Pub. L. 98-72 requires
that the notice of intent to contract on a sole-source basis contain a
statement that interested parties are invited to identify their inter-
est and capability to respond to the procurement requirement or
may submit proposals in response to the CBD notice within the 30-
day notice period. See 15 U.S.C. § 637(e)3)(c) (Supp. I, 1983). We
note that the agency has not claimed that this procurement was of
“such unusual or compelling urgency” that it was exempt from the
requirement that it be synopsized. See 15 U.S.C. § 637(e)(1)(b) (Supp.
I, 1983).

The facts before us show that the agency issued the sole-source
solicitation of Bammac on August 3, 1984, and received Bammac's
proposal on August 14. The solicitation required initial delivery of
the panels 120 days after the date of contract award. On August 9,
the agency electronically transmitted the synopsis of the proposed
sole-source procurement from Bammac to the CBD for publication.
However, due to an apparent backlog at the CBD the notice of the
proposed sole-source procurement was not published until Septem-
ber 15, 6 days prior to the date of award to Bammac on September
21, 1984. AUL states that it did not receive the September 15 issue
of the CBD until September 25, some 4 days after the contract was
awarded.

AUL asserts that if the requirements of Pub. L. 98-72 had not
been violated, AUL would have been interested in competing for
the procurement of the panel assemblies. AUL states that since it
has been prejudiced by the agency’s violation of the notice require-
ment of Pub. L. 98-72, the sole-source award to Bammac should be
terminated and the procurement resolicited.

In response to AUL’s protest, the agency asserts that it made
every attempt to comply with the notice requirements of Pub. L.
98-72 and that its failure to provide timely notice in the CBD of
the proposed sole-source procurement was not deliberate. The
agency in part points out that section 5.203 DOD FAR Supplement,



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 875

48 C.F.R. § 205.203 (1984), provides in pertinent part that contract-
ing officers may presume publication in the CBD 2 days after elec-
tronic transmittal of the synopsis. Thus, the agency states that it
presumed that the synopsis of the proposed sole-source procure-
ment was published on August 11. The agency states that it had
been unaware that the synopsis had not been timely published
until AUL brought the matter to its attention.

Although we agree with the agency that the record does not es-
tablish that it sought to deliberately exclude AUL from consider-
ation, we believe that the agency failed to comply with the require-
ments set forth in Pub. L. 98-72 for the advance notice in the CBD
of proposed sole-source procurements. As stated above, that statute
specifically provides that the agency shall not commence negotia-
tions for the award of a sole-source contract until at least 30 days
have elapsed from the “date of publication” of the synopsis of the
proposed procurement. Given the express language of Pub. L. 98-72
specifying “publication” in the CBD, we do not believe that the pre-
sumptions of publication in the CBD contained in section 5.203 of
the DOD FAR Supplement (1984) operated to satisfy the require-
ments of CBD publication where the synopsis had not in fact been
timely published. Thus, in the matter before us, the date of actual
publication of the synopsis in the CBD, September 15, and not the
presumed date of publication, August 11, was the pertinent date for
the purpose of determining whether the advance notice require-
ments of Pub. L. 98-72 were met. In any event, since the agency
issued the sole-source solicitation to Bammac 6 calendar days prior
to the agency’s transmittal of the synopsis to the CBD, the agency
would not have complied with the statutory 30-day requirement
even if the synopsis had been published promptly upon receipt.

We recognize that our decision in Harris Corp., B-217174, Apr.
22, 1985, 64 Comp. Gen. 480, 85-2 C.P.D.{ 455, may be read as pro-
viding support for the view that the presumption of publication
which was set forth in section 5.203 of the DOD FAR Supplement
was proper, because we cited that provision without criticism. How-
ever, in Harris, supra, our Office did not expressly consider the va-
lidity of the presumption of publication contained in section 5.203
since the agency made a sole-source award on a date which was
prior to the expiration of the mandatory 30-day CBD notice re-
quirement even if the presumed date of publication had been the
actual date of publication.

Although statutory and regulatory changes have occurred since
the procurement which is the subject of AUL’s protest, there re-
mains a basic conflict between statutory notice requirements
founded upon actual publication and regulatory provisions estab-
lishing a presumption of publication within a certain period after a
synopsis has been transmitted by the procuring agency to the CBD.
The provisions of Pub. L. 98-72 as set forth in 15 U.S.C. § 637(e)
(Supp. I, 1983) have been superseded by the provisions added by
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sections 303 and 404 of Pub. L. 98-577. The new provisions, effec-
tive with regard to solicitations issued after March 31, 1985, pro-
vide for advance “publication” in the CBD of certain procurement
actions and direct the Secretary of Commerce to “publish prompt-
ly” the required CBD notices. We further note that effective with
respect to solicitations issued after March 31, 1985, the FAR pro-
vides that unless they have evidence to the contrary, contracting
officers may presume that notice has been published 10 days—6
days if electronically transmitted—following transmittal of the syn-
opsis to the CBD. See section 5.203(f) of the FAR, 50 Fed. Reg. 1726,
1728-9 (1985) FAR Circular 84-5 (April 1, 1985) (to be codified at 48
C.F.R. §5.203(f).* Since Pub. L. 98-577 expressly requires publica-
tion in the CBD (as did Pub. L. 98-72), we believe that the pre-
sumption in the FAR, to be codified at 48 C.F.R. § 5.203(f) is incon-
sistent with the statutory requirement of actual publication. While
we are aware of the burden which the lack of a presumption of
CBD publication would place on contracting officers, the statutory
requirements concerning publication are clear and must be fol-
lowed. We urge the Director of the FAR Secretariat and the Secre-
tary of Commerce to develop procedures which would ensure the
prompt publication of procurement synopses in the CBD.

Although the agency’s actions violated the requirements of Pub.
L. 98-72, we do not believe that the agency’s violation of the stat-
ute requires termination of its contract with Bammac since the
record before us shows that AUL was not prejudiced by the agen-
cy’s failure to follow the statute’s requirements.

Pub. L. 98-72 contains no expression of a congressional intent to
require agencies to terminate otherwise proper awards or to cancel
otherwise valid procurements and reprocure in every instance
where the exact letter of the applicable notice requirement is not
met and there is no indication that this was Congress’ intent. See
Morris Guralnick Assoc., Inc., B-214751.2, Dec. 3, 1984, 84-2 C.P.D.
1 597. Furthermore, we have held that the contracting agency’s
failure to properly publish a synopsis in the CBD concerning an in-
tended procurement, as required by Pub. L. 98-72, does not require
a cancellation of the solicitation and resolicitation where the pro-
tester has not been prejudiced by the failure to give proper notice
in the CBD. See Tri Com, Inc., B-214864, June 19, 1984, 84-1 C.P.D.
1 643.

The agency asserts that AUL was not adversely affected by the
failure to timely publish a synopsis of the sole-source procurement
in the CBD since AUL'’s response to the agency’s April inquiry as
to the availability of IC’s required for the TD-660 panel assemblies
indicated that AUL would be unable to timely deliver the panel as-

! The presumption of CBD publication in section 5.203 of the DOD FAR Supple-
ment (1984) was deleted effective with regard to solicitations issued after March 31,
1985.
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semblies due to the unavailability of certain needed IC's. Further-
more, the agency has advised that as of the time of its report, AUL
was approximately 1 year behind on its current contract for the
production of the TD-660.

Although AUL states in general terms that it would have been
interested in competing for this procurement had it been properly
synopsized, AUL has not stated how it would have met the agen-
cy’s urgent delivery requirements despite its June reply to the
‘agency that there appeared to be some difficulties with obtaining
some of the IC’s needed for the panel assemblies. Furthermore,
AUL has not disputed the agency’s statement that it was about 1
year behind in delivery under its existing contract for the produc-
tion of the TD-660.

In support of its position, AUL has cited the decision in Tri-Com,
Inc., v. National Aeronautics and Space Administration, Civ. Act.
No. 84-1058 (D.D.C. Oct. 31, 1984) (Memorandum of Findings and
Conclusions) wherein the court disagreed with our decision in 77i-
Com, B-214864, supra, 84-1 C.P.D. { 640, in which we held that the
contracting agency’s failure to publish a synopsis in the CBD re-
quired by Pub. L. 98-72 had not prejudiced the protester where the
protester became aware of the procurement some 17 days prior to
award. The court found that testimony presented by Tri-Com at an
evidentiary hearing showed that it was likely that Tri-Com would
have prepared a responsive proposal and would have been entitled
to the contract if notice of the procurement had been published in
the CBD at least 30 days prior to award as was required by Pub. L.
98-72.

We do not view the court’s decision in 7ri-Com as supporting
AUL’s position that it was prejudiced by the lack of timely publica-
tion of the synopsis of the sole-source procurement. The court did
not hold that the failure to publish a timely CBD notice by itself
constituted prejudice to Tri-Com, but held that evidence presented
by Tri-Com demonstrated a likelihood that Tri-Com would have
submitted a responsive proposal if it had the additional time in
which to prepare it, which publication in the CBD would have pro-
vided.

Here, AUL was permitted almost 2 months in which to reply to a
letter in which the Army (1) stated the approximate number of
panel assemblies it anticipated purchasing; (2) set forth its pro-
posed delivery schedule; (3) expressed its concern about the avail-
ability of certain key components necessary for the manufacture of
these items and stated that its intent was to ascertain whether
enough of these components were available to complete the con-
tract; (4) identified each of these components and its current or
prior source; and (5) requested each addressee to provide specific in-
formation which would establish whether that firm would have
available to it those quantities of the necessary components in time
to meet the proposed delivery schedule. Although a proper CBD
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synopsis was not provided, the Army’s letter of inquiry would
appear to have provided an equivalent opportunity for interested
firms to demonstrate their “capability to respond”’ to the Army’s
needs.? AUL, however, has not presented any evidence to show that
it could have been responsive to the Army’s urgent “stop-gap” pro-
curement of the TD-660 panel assemblies even if it had received
timely notice of the procurement pursuant to the requirements of
Pub. L. 98-72. Therefore, we cannot conclude that AUL was preju-
diced by the lack of a proper synopsis.

AUL also challenges the propriety of the sole-source award to
Bammac, alleging that the difficulties which AUL cited in its June
1984 response to the agency’s inquiry would apply to any prospec-
tive contractor, including Bammac. The protester points out that
there is no indication that the Army independently verified wheth-
er Bammac in fact had the unique ability to perform the contract
which it claimed.

The Army disputes AUL’s assertion that all prospective contrac-
tors would be in the identical position with respect to the supply of
IC’s available to them. The contracting officer states that as of the
time of her report on the protest Bammac was producing the panel
assemblies in question, under an existing contract, on a timely
basis. AUL has presented no evidence which indicates that
Bammac could not perform on schedule; in fact, the Army advises
that Bammac has accelerated delivery. Since the record does not
support AUL’s assertion that Bammac was in the same position as
any other prospective contractor with respect to its supply of IC’s,
this aspect of the protest is denied.

AUL also asserts that Bammac had rejected large quantities of
parts, IC’s SM-B-525283-2 and SM-B-525283-3, which are used in
subassemblies 11A23 and 11A28, due to nonconformance and that
Bammac provided the manufacturer with a waiver of this noncon-
formance in October 1984. AUL points out that the two IC’s in
question are those which it advised the agency in its June 4 letter
were on ‘“‘engineering hold” by the manufacturer because of techni-
cal problems. The agency denies AUL’s assertions and advises that
Bammac has neither accepted any defective parts nor issued a
waiver for the acceptance of nonconforming parts. The Army ad-
vises that Bammac had resolved the problem of the availability of
the IC’s by means of an engineering change proposal. Once a con-
tract has been awarded the matter as to whether the awardee in
fact supplies items conforming to the terms of the contract specifi-
cations is a matter of contract compliance and administration
which are the responsibility of the contracting agency and not our
Office. MKC Electronics Corp., B-216584, Oct. 22, 1984, 84-2 C.P.D.
1 438. We note that the agency has advised that Bammac has not

21t does not appear that the CBD synopsis stimulated any response other than
AUL'’s protest.
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only indicated that it would meet the contract’s delivery schedule
but that Bammac has accelerated the delivery schedule by up to 3
months on most panel assemblies and is planning to maintain this
accelerated delivery schedule throughout the contract.

Finally, AUL asserts that in its letter of June 4, it clearly indi-
cated that four of the seven panel assemblies, which were eventual-
ly procured from Bammac, were readily available and that two
other subassemblies, panel assemblies which required IC’s SM-B-
525283-2 and SM-B-525283-3, allegedly were on “engineering
hold” because of technical problems. Thus, AUL asserts that only
one panel assembly, 11A25, which requires IC-SM-B-525291, might
have been properly procured on a sole-source basis from Bammac if
that firm had this subassembly in stock, since AUL had indicated
in the June 4 letter that this particular IC had been discontinued.
AUL contends that there was no proper basis upon which to in-
clude the other panel assemblies in the sole-source procurement.
We disagree.

AUL’s June 4 response to the agency’s inquiry of availability of
IC’s does not clearly indicate that AUL could provide four of the
panel assemblies without any difficulty. Furthermore, as stated
above, AUL omitted in its response to the agency’s survey much of
the specific information which had been requested by the agency,
including information on the quantities of IC’s available to it. In
addition, as set forth above, the agency has advised that Bammac
has successfully resolved the potential problems with the “engi-
neering hold” on IC’s SM-B-525283-2 and SM-B-525283-3.

Moreover, the agency advises that it is using competitive proce-
dures to procure these items to the extent feasible. It advises that
the 17,458 panel assemblies required under the current contract
with Bammac represent less than half of the total government re-
quirement of 38,292 assemblies. Of the remaining 20,834 assem-
blies, 20,076 have been “broken out” for the Technology Insertion
Program, which will be competitively procured, and AUL has sub-
mitted a proposal to supply the remaining 758 Filter Assemblies. In
addition, the agency states that it issued a single solicitation for all
the panel dssemblies needed under the “stop-gap” procurement
since the majority of the required IC’s are utilized on more than
one assembly.

AUL has cited our decision in Intermem Corp., B-212964, July 31,
1984, 84-2 C.P.D. {133, in support of its position that panel assem-
blies 11A23 through 11A29 should have been procured through sep-
arate solicitations. Our decision in Intermem, supra, is clearly dis-
tinguishable from the situation before us. In Intermem, the agency
not only did not offer any basis for its total package procurement
but in effect agreed that a divisible component of the equipment
‘being purchased should be procured competitively.

We consistently-have-held that it is for the contracting agency to
determine whether to procure by means of a total package ap-
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proach or to break out divisible portions of the total requirement
for separate procurements. In such cases, we will not disturb the
agency’s decision to procure on a total package basis unless the
protester shows by convincing evidence that the agency’s approach
is clearly unreasonable. J&J Maintenance, Inc., B-214209, Nov. 2,
1984, 84-2 C.P.D. {488. Since AUL has not presented evidence
which would show that the agency’s total package approach to the
procurement of the panel assemblies is clearly improper, we will
not object to the agency’s use of a single solicitation for this “stop-
gap” procurement.

[B-217211]

Advertising—Advertising v. Negotiation—Mess Attendant
Services

Agency decision to use a cost-type, negotiated contract in lieu of a fixed-price, for-
mally advertised contract in procuring mess attendant services is not justified by
variations in meal counts and attendance, the lack of a contractual history, or the
need for managerial and technical expertise. Although the Competition in Contract-
ing Act of 1984 eliminates the preference for formally advertised procurements (now
“sealed bids”), and would apply to any resolicitation, the implementing provisions of
the Federal Acquisition Regulation (FAR) do provide criteria for determining wheth-
er a procurement should be conducted by the use of sealed bids or competitive pro-
posals. General Accounting Office recommends that contracting agency not exercise
contract renewal options, and instead conduct a new procurement according to the
applicable FAR provisions.

Contracts—Negotiation—Cost-Plus-Award-Fee Contracts

Cost-plus-award-fee contract, authorized under the FAR, is not a prohibited cost-
plus-a-percentage-of-cost contract where the award fee, while based on a percentage
of costs, depends on government’s subjective assessment of performance, with enti-
tlement decreasing as costs increase, and is subject to a ceiling on fees to be paid.

Matter of: United Food Services, Inc., September 24, 1985:

United Food Services, Inc. (United) protests request for proposals
(RFP) No. DABT47-85-R-0010, issued by the Army as a small busi-
ness set-aside for staffing, managing and operating 33 food service
and dining facilities at the Army’s training base at Fort Jackson,
South Carolina. The solicitation requested pricing proposals, for a
base year and 4 option years, for each of the 33 food facilities on a
cost per month basis. Unlike a fixed-price, formally advertised con-
tract where award is based on lowest price, here, award was based
on an evaluation of both the technical acceptability and cost real-
ism of the proposals. Payments under the contract include reim-
bursements for allowable costs. The contract has been awarded.
United contends that: (1) the services should have been procured
through fixed-price, formal advertising rather than through negoti-
ation of a cost-type contract; (2) payment under the contract is on a
prohibited “cost-plus-a-percentage-of-cost” basis; and (3) certain
minimum manning requirements contained in the RFP were exces-
sive.
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We sustain the protest as to the first allegation, deny it as to the
second, and dismiss it as to the third.

United contends that the food services should have been pro-
cured by formal advertising with an invitation for bids (IFB) for a
fixed-price contract. United argues that the government has pro-
cured such services, on a fixed-price basis, through formal advertis-
ing in the past, and cites a recent IFB for food and dining services
issued by the Army at Fort Knox, Kentucky. United points out
that both Fort Knox and Fort Jackson are under the same Army
command and contends that if it was practicable to formally adver-
tise for the services at Fort Knox, it is inconceivable that formal
advertising could not have been used at Fort Jackson.

The Army responds that the services required could not practica-
bly be obtained through formal advertising on a fixed-price basis
and that a cost-type, negotiated procurement was therefore appro-
priate. The Army points to the existence of variable factors and un-
known risks, based in part on the lack of a contractual history,
such as the number and type of meals to be served and attendance
at the facilities in light of unpredictable recruitment results and
.personnel deployment. The Army reports that Fort Jackson has
previously contracted for food services at only 7 of its facilities and
that the instant contract for 33 facilities is significantly more com-
plex. In addition, the Army maintains that the level of managerial
and technical competence required to meet the base’s food service
needs could not be adequately described in an IFB.

We cannot agree that Fort Jackson’s needs reasonably required
the use of a cost-type contract which in turn justified the use of
negotiation. A cost-reimbursement contract is to be used only
where ‘“‘uncertainties involved in contract performance do not
permit costs to be estimated with sufficient accuracy” to permit
fixed-price contracting. Federal Acquisition Regulation (FAR), 48
C.F.R. §16.301-2 (1984). The contracting officer argues that the
variations in meal counts and attendance pose too great a risk to
be borne by the contractor, and concludes that a cost-reimburse-
~.ment contract was therefore justified. We have held, however, that
bhidders for military food services or so-called “mess attendant”
services contracts can take such risks into account when computing
their bids, and submit fixed-price bids on the basis of costs of indi-
vidual meals or hourly rates of service to be provided. Palmetto En-
terprises, 57 Comp. Gen. 271 (1978), 78-1 CPD { 116; Space Services
International Corp., B-207888.4, et al., Dec. 13, 1982, 82-2 CPD
11 525; Logistical Support, Inc., B-197488, Nov. 24, 1980, 80-2 CPD
1 391.

Moreover, we have generally rejected the argument that vari-
ations in meal requirements and attendance justify the use of nego-
tiation instead of formal advertising, ABC Management Services,
Inc., et al, 53 Comp. Gen. 656 (1974), 74-1 CPD. | 125; Ira Gelber
Food Services, Inc., et al., 54 Comp. Gen. 809 (1975), 75-1 CPD {186,
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and all three military departments routinely have been able to pro-
cure these mess attendant services through the use of formal ad-
vertising. See J.E.D. Service Co., B-218228, May 30, 1985, 85-1 CPD
1 615 (Army [Fort Knox]); Military Services, Inc. of Georgia, B-
218071, May 21, 1985, 85-1 CPD { 577 (Navy); Kime-Plus, B-215979,
Feb. 27, 1985, 85~1 CPD { 244 (Air Force). Here, although we recog-
nize that the Army was expanding the food services under contract
at Fort Jackson, the Army does not explain why its own prior expe-
rience in manning the facilities and in contracting for mess attend-
ant services, see Space Services International Corp., supra, along
with recruitment and training goals that presumably are estab-
lished and budgeted for, is not sufficient to enable it to prepare
specifications and structure a contract suitable for formal advertis-
ing. Finally, we also cannot accept the Army’s position that the
level of managerial and technical expertise required precludes ade-
quate specification description, justifying the use of negotiation, be-
cause the Army has only offered its unsupported conclusion on this
matter; it has failed to show that its management requirements are
so unique or complex that they are incapable of description. We
therefore agree with United that Army’s use of a cost-type, negoti-
ated contract does not appear justified.

United also alleges that the cost-plus-award-fee method of reim-
bursement described in the solicitation is in fact an improper cost-
plus-a-percentage-of-cost method.

The solicitation directs offerors to include in their cost proposals
a proposed “total available fee amount,” the sum of a base fee
amount and a maximum award fee amount. These fees are to be
expressed in terms of percentages of the estimated costs of the con-
tract, which cannot exceed either the percentage limitations set
forth in applicable regulations (FAR, 48 C.F.R. § 15.903; Depart-
ment of Defense Supplement, 48 C.F.R. § 216.404-2(b) (1984)), or the
offeror’s proposed total dollar fee amount.

Contract payments of the fee amounts, while based on a percent-
age of costs incurred under the contract, are to be determined by
the contracting officer in light of recommendations from a perform-
ance evaluation board consisting of agency technical and adminis-
trative personnel. The amount will depend upon the board’s subjec-
tive evaluation of the contractor’s performance, with higher awards
to be made for the most efficient and economical performance, but
subject to the contractor’s proposed total dollar fee amount.

First, we note that a cost-plus-award-fee type of contract is au-
thorized under the FAR, 48 C.F.R. §§ 16.305 and 16.404-2. It is dis-
tinguished from a prohibited cost-plus-a-percentage-of-cost contract,
as the latter automatically allows the contractor a fee based on a
fixed percentage with increases unchecked as costs increase, thus
providing an incentive for inefficient performance. United has of-
fered no evidence that this would be the case under the Army’s
proposed cost-plus-award-fee method of reimbursement. To the con-



Comp. Gen] DECISIONS OF THE COMPTROLLER GENERAL 883

trary, as discussed above, the award fee rewards efficient perform-
ance and so, while with increased costs the base for the fee calcula-
tion will be higher, the amount of fee to which the contractor will
be entitled will decrease as contractor costs increase. Also, the total
fee is subject to a fixed dollar ceiling. Accordingly, we do not be-
lieve this payment scheme violates the statutory prohibition of
cost-plus-a-percentage-of-cost contracting.

Finally, we dismiss as academic United’s allegation regarding the
minimum manning requirements, as the Army reports these re-
quirements were in fact deleted by a subsequent amendment to the
solicitation.

While we sustain the protest against the use of a cost-type, nego-
tiated contract, we note that the Competition in Contracting Act of
1984 (CICA) eliminates the statutory preference for formally adver-
tised procurements (now “sealed bids”). 10 U.S.C. § 2304, as amend-
ed by Pub. L. No. 98-369, § 2723(a)(1), 98 Stat. 1175, 1187. However,
the provisions of the FAR, which have been revised to implement
CICA (Federal Acquisition Circular 84-5, Dec. 20, 1984, effective for
solicitations issued after March 31, 1985), do provide criteria for de-
termining whether a procurement should be conducted by the use
of sealed bids or competitive proposals (FAR, § 6.401(a)). We are
therefore recommending that the Army not exercise any options to
renew the contract and instead conduct a new procurement accord-
ing to the applicable FAR provisions.

By letter of today, we are advising the Army of our recommenda-
tion.

[B-219434]

Contractors—Responsibility—Determination—Review by
GAO—Nonresponsibility Finding

Protester fails to meet its burden of demonstrating that nonresponsibility determi-
nation lacked a reasonable basis or was made in bad faith where the contracting
officer based the determination on what he reasonably perceived to be protester’s
history of significant problems in meeting the delivery obligations under prior con-
tracts.

Contractors—Responsibility—Determination—Factors for
Consideration—Previous Ratings, etc.

Since a prime contractor is responsibile for all the work performed under its con-
tract with the government, even that performed by a subcontractor, a delinquency
under a prior contract for which the contractor utilized the services of one subcon-
tractor may properly be considered by the contracting office in determining the re-
sponsibility of the contractor even though the contractor proposes to utilize a differ-
ent subcontractor in performing the proposed contract.

Contractors—Responsibility—Determination—Review by
GAO—Nonresponsibility Finding

The fact that a contractor has been found responsible in other procurements does
not demonstrate that a nonresponsibility determination lacked a reasonable basis or
was made in bad faith. This is true even where one of the prior affirmative determi-
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nations of responsibility was made, without a preaward survey by the same con-
tracting officer who, after a preaward survey, found the protester to be nonresponsi-
ble here.

Contracts—Protests—Allegations—Bias—Unsubstantiated

Protester alleging that contracting officials acted in bad faith to eliminate the pro-
tester from competition by setting aside procurements for small business concerns
and by conducting repeated preaward surveys does not meet its burden of showing
by virtually irrefutable proof that the officials had a specific and malicious intent to
injure the protester where the protested procurement was not set aside for small
business concerns and a preaward survey was requested because of the protester’s
unfavorable procurement history.

Matter of: NJCT Corporation, September 26, 1985:

NJCT Corporation (NJCT) protests the Defense Logistics Agen-
cy’s (DLA) award of a contract to Globe Slicing Machine Co.
(Globe), under invitation for bids No. DLA400-85-B-6233 for the
supply of meat slicing machines. NJCT contends that DLA improp-
erly determined that NJCT was not a responsible prospective con-
tractor. We deny the protest.

DLA received two bids in response to the solicitation. NJCT sub-
mitted the low bid, offering to supply meat slicers manufactured by
Lan Electric, Limited (Lan), in the United Kingdom.

At the request of contracting officials, the cognizant Defense
Contract Administration Services Management Area (DCASMA)
conducted a preaward survey of NJCT’s responsibility as a prospec-
tive contractor under this solicitation. DCASMA concluded that the
firm’s performance record, “although improved during the past
year,” was nevertheless unacceptable. In particular, the survey in-
dicated that of the 16 bilateral contracts completed by NJCT
during the preceding 6 months, 5 were in a delinquent status as
the result of vendor-caused delay. In addition, the survey indicated
that NJCT was delinquent on 5 of the 21 bilateral contracts under
which it was currently performing and attributed 4 of the delin-
quencies to vendor-caused delay. Finally, the survey indicated that
NJCT had been delinquent on 3 of 5 contracts for “‘RELATED PRE-
VIOUS PRODUCTION (Government),” including one contract for a
meat slicing machine manufactured by Lan. DCASMA therefore
recommended that, ‘“based solely on the firm’s performance
record,” no award be made to NJCT under the solicitation.

Based upon the negative preaward survey and upon a ‘“working
knowledge of a history of delinquencies on contracts performed by
NJCT,” knowledge acquired through consultation with other con-
tracting officials, examination of government records and personal
knowledge, the contracting officer found NJCT to be nonresponsi-
ble. Since NJCT, although certifying itself to be a small business
concern, offered to supply a product not produced or manufactured
in the United States, DLA did not refer the matter to the Small
Business Administration for possible issuance of a certificate of
competency. 13 C.F.R. §§ 121.5(b)2)(iv), and 125.5(c) (1985); Federal
Acquisition Regulation § 19.102-8, 48 C.F.R. § 19.102-3 (1984).
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NJCT challenges DLA’s determination that it was nonresponsi-
ble, contending that it was based upon erroneous and incomplete
information and made in bad faith.

The determination of a prospective contractor’s responsibility is
the duty of the contracting officer who is vested with a wide degree
of discretion and business judgment. Accordingly, our Office will
not question a contracting officer’s nonresponsibility determination
unless the protester, who bears the burden of proof, demonstrates
bad faith by the agency or the lack of any reasonable basis for the
determination. See Lithographic Publications, Inc., B-217263, Mar.
27, 1985, 85-1 C.P.D. | 357.

NJCT argues that the preaward survey does not accurately re-
flect the firm’s performance record. Regarding the three contracts
for “RELATED PREVIOUS PRODUCTION” identified in the
survey as having been delinquent, NJCT alleges (1) that the delin-
quency under contract No. DLA400-84-M-BA99, for the supply of a
Lan meat slicer, was caused by the agency’s failure to allow suffi-
cient time for the approval and distribution of the required com-
mercial manuals and by a change in the place of inspection and in
the shipping point, (2) that NJCT in fact met the revised, delayed
delivery schedule adopted under contract No. DLA400-84-C-0123
when the item description was changed, and (3) that the delinquen-
¢y under contract No. DLLA400-84-C-1535 was caused by DLA’s re-
jection of a component during a quality review.

We note, however, that in the apparently contemporaneous gov-
ernment records documenting these delinquencies, the delinquency
under contract No. -BA99 was attributed to ‘“vendor production
scheduling problems (Lan Electric).” In addition, DLA reports that
NJCT was on notice as to the required delivery schedule for the
commercial manuals since the schedule was set forth in the unilat-
eral purchase order accepted by the firm. DLA also questions
whether changing the place of inspection and the shipping points
could have caused the delinquency since production allegedly was
not completed until after the scheduled delivery date. Likewise, the
delay in performance of contract No. -0123 is attributed in the ap-
parently contemporaneous government records to “scheduling defi-
ciencies and lack of timely vendor follow-up.” DLA reports that the
change in the specifications cited by NJCT as necessitating a de-
layed delivery schedule was in fact requested by the contractor. As
for the delinquency under contract No. -1535, government records
confirm NJCT’s admission that perceived deficiencies in production
caused the delay.

Moreover, we also note that NJCT, while generally observing that
“50-75% of contract delays have government caused contributory
reasons,” has not offered any specific evidence directly refuting
DCASMA'’s conclusions that vendor-caused delay resulted in NJCT
being delinquent on 31 percent of the bilateral contracts it complet-
ed during the preceding 6 months and 19 percent of the bilateral
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contracts it was currently performing. Further, even if we consider
NJCT’s general observation to be an allegation that the govern-
ment contributed to 50-75 percent of the delinquencies under
NJCT’s contracts with the government, this does not explain the
remaining 25-50 percent of the delinquencies nor exclude the possi-
bility that the firm also contributed to some of the delinquencies
for which government action was a contributory cause.

We note that NJCT, which attributes its prior delinquencies to
reliance on subcontractors other than Lan, argues that such delin-
quencies therefore are irrelevant here since NJCT is offering meat
slicers manufactured by Lan. Since, however, a prime contractor is
responsible for all the work performed under its contract with the
government, even that performed by a subcontractor, see Arvol D.
Hays Construction Company, ASBCA No. 25,122, 84-3 BCA | 17,661,
San Francisco Bay Marine Research Center, ENG BCA No. 4,787,
84-2 BCA | 17,502; Dick Olson Constructors, Inc., ASBCA No.
19,843, 76~-1 BCA 1 11,812; Lombard Corporation, ASBCA Nos.
18,206, 18,207, 75-1 BCA { 11,209, we believe that a delinquency
under a prior contract for which the contracter utilized the serv-
ices of one subcontractor may properly be considered by the con-
tracting officer in determining the responsibility of the contractor
even though the contractor proposes to utilize a different subcon-
tractor in performing the proposed contract. In any case, we also
note that one of the contracts on which NJCT was considered de-
linquent was the contract pursuant to which NJCT supplied a meat
slicer manufactured by Lan, the proposed subcontractor here.

Accordingly, we conclude that NJCT has not demonstrated that
the contracting officer lacked a reasonable basis for finding that
the firm had experienced significant problems in meeting its deliv-
ery obligations under prior contracts. See Lithographic Publica-
tions, Inc., B-217263, supra, 85-1 C.P.D. § 357 at 3; C.W. Girard,
C.M, 64 Comp. Gen. 175 (1984), 84-2 C.P.D. | 704; Arrowhead Linen
Service, B-194496, Jan. 17, 1980, 80-1 C.P.D. { 54; Howard Electric
Company, 58 Comp. Gen. 303 (1979), 79-1 C.P.D. { 137 (nonresponsi-
bility determination may be made on the basis of what the govern-
ment reasonably perceives to be the proposed contractor’s prior in-
adequate performance even if the contractor disputes the govern-
ment’s interpretation).

We recognize that NJCT believes that the contracting officer
failed to take into account other information relevant to the firm’s
responsibility. Thus, NJCT points out that the preaward survey ap-
parently was limited to a consideration of bilateral contracts.

DLA, however, reports that the contracting officer considered the
firm’s performance record as it relates to both unilateral and bilat-
eral contracts. Moreover, we note that not only has NJCT failed to
provide our Office with any comprehensive figures indicating that
the firm’s performance record as it relates to unilateral contracts
was substantially better than its performance record as it relates to
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bilateral contracts, but, in addition, NJCT’s performance on the
contract specifically identified here as unilateral, i.e., unilateral
purchase order No. -BA99 for the supply of the Lan meat slicer,
was considered by DLA to have been delinquent.

NJCT points out that DLA has recently awarded other contracts
to the firm, including one award made by the contracting officer
here several months prior to this procurement.

The fact that NJCT has recently been found responsible in other
procurements does not, however, indicate the unreasonableness of
the determination here, which was based upon a clear history of
significant problems in performing prior contracts. Responsibility
determinations are based upon the circumstances of each procure-
ment which exist at the time the contract is to be awarded. These
determinations are inherently judgmental and the fact that differ-
ent conclusions may be reached as to a firm’s responsibility does
not demonstrate unreasonableness or bad faith. See S.A.F.E.
Export Corporation, B-208744, Apr. 22, 1983, 83-1 C.P.D. 437,
Amco Tool & Die Co., 62 Comp. Gen. 213 (1983), 83-1 C.P.D. | 246;
GAVCO Corporation—Request for Reconsideration, B-207846.2,
Sept. 20, 1982, 82-2 C.P.D. { 242. This is true even where the same
contracting officer has made an earlier affirmative determination
of responsibility. See S.A.F.E. Export Corporation—Request for Re-
consideration, B-209491.2, B-209492.2, Oct. 4, 1983, 83-2 C.P.D.
{1 413. Moreover, we note that DLA informs us that the contracting
officer here made the earlier affirmative determination of responsi-
bility without benefit of a preaward survey due to the small
amount of the procurement.

NJCT further points out that the preaward survey indicated that
NJCT’s performance had “improved during the past year.” We
note, however, that the same survey also recommended against
award to NJCT based upon the firm’s overall recent performance
record. Given the significant problems apparent in that record, we
believe that there was sufficient evidence for the contracting offi-
cer to conclude that, despite some unspecified “improvement,”
there remained a substantial risk that NJCT would be unable to
meet the required delivery schedule, Cf. S. A.F.E. Export Corpora-
tion, B-208744, supra, 83-1 C.P.D. 437 at 4 (sufficient evidence to
reasonably anticipate deficiencies even though other evidence fa-
vorable to prospective contractor).

NJCT alleges that contracting officials, acting in bad faith, have
undertaken a concerted effort to eliminate NJCT from competition
by setting aside procurements for small business concerns and by
conducting repeated preaward surveys on NJCT. By way of exam-
ple, NJCT notes that a preaward survey was conducted here on
NJCT but not on the awardee.

A protester bears a heavy burden of proof when alleging bad
faith on the part of government officials. It must show by virtually
irrefutable proof, not mere inference or supposition, that these offi-
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cials had a specific and malicious intent to injure the protester. See
Ebonex, Inc., B-213023, May 2, 1984, 84-1 C.P.D. | 495.

NJCT has not made the required showing. Not only was this pro-
curement not set aside for small business concerns, but, in any
case, NJCT certified itself to be a small business concern and pre-
sumably could have offered a product manufactured or produced by
a small business concern.

Moreover, DLA indicates that a preaward survey was conducted
on NJCT because NJCT, unlike Globe, had an unfavorable procure-
ment history. We have previously held that contracting officers
have broad discretion regarding whether to conduct surveys. See
Carolina Waste Systems, Inc., B-215689.3, Jan. 7, 1985, 85-1 C.P.D.
122; PAE GmbH, B-212408.3, et al., July 24, 1984, 84-1 C.P.D. { 94.
Neither the fact that an agency may have conducted an unneces-
sary preaward survey, see Ebonex, Inc., B-213023, supra, 84-1
C.P.D. 1495 at 4, nor the failure to conduct a survey on a firm
whose record of satisfactory preformance is known to the contract-
ing officer demonstrates bias, see PAE GmbH, B-212403.3, et al,,
supra, 84-2 C.P.D. ] 94 at 4.

Accordingly, we conclude that NJCT has failed to meet its
burden of demonstrating that the nonresponsibility determination
lacked a reasonable basis or was made in bad faith.

The protest is denied.

[B-213205.2, et al.]

Contracts—Negotiation—Offers or Proposals—Evaluation—
Method—Not Prejudicial

Protest of use of normalized price scoring is denied where record shows protesters
were not prejudiced by the use of this technique.

Contracts—Negotiation—Offers or Proposals—Evaluation—
Price Consideration

Agency did not act improperly in assigning technical scores for past performance
based on prior demonstrated aircraft availability rates. Offerors were aware of agen-
cy’s need for best possible availability and Request for Proposals indicated that per-
formance of less than 90 percent availability would not be acceptable under the
contracts to be awarded. Apportioning scores as suggested by protesters so that 90
percent availability would be awarded 90 percent of available points would dilute
importance assigned to past performance by RFP.

Contracts—Negotiation—Offers or Proposals—Evaluation—
Criteria—Experience

Contention that agency should not have taken into consideration past performance
for subcontracted work is denied. Record does not show that protester was released
from its obligation as the government’s prime contractor to furnish aircraft in
accord with its prior contract which, for a period of time it did not do.
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Contracts—Negotiation—Offers or Proposals—Evaluation—
Criteria—Experience

Contention that government was required to obtain and consider records of past per-
formance for other government agencies is denied. The protesters were on notice
that the agency did not construe the RFP as requiring such action.

Contracts—Negotiation—Offers or Proposals—Evaluation—
Errors—Not Prejudicial

Where impact on scoring would be minimal, possible defective screening of accident
and incident data by agency was not prejudicial.

Contracts—Negotiation—Awards—Not Prejudicial to Other
Offerors

Where agency had contractual right to allow substitution of aircraft, decision to
make substitution at time of award was not objectionable because record clearly
shows that protesters were not prejudiced.

Contracts—Negotiation—Awards—Propriety

Fact that minimum quantity was not ordred from protester does not entitle that
firm to receive additional orders required to make up minimum. Rather, firm is not
entitled to any awards unless it would be entitled to award of its specified minimum
quantity.

Contractors—Responsibility—Determination—Review by

GAO—Affirmative Finding Accepted

Matters relating to agency’s affirmative determination of awardees’ responsibility
are not for consideration by General Accounting Office.

Matter of: Douglas County Aviation, Inc., Hawkins & Powers
Aviation, Inc., Hemet Valley Flying Service, September 27,
1985:

Douglas County Aviation, Inc., Hawkins & Powers Aviation, Inc.,
and Hemet Valley Flying Service protest the award of all line
items not awarded to themselves under Forest Service request for
proposals (RFP) 49-83-05 for air tanker services. Under the RFP,
offerors are to provide aircraft which are specially modified and
used to aid in controlling forest fires during the fire season, at
which time the aircraft are assigned to bases established for this
purpose by the government. The aircraft are dispatched, as needed,
by the National Fire Center at Boise, Idaho to meet the combined
fire fighting requirements of several government agencies.

The protested procurement, conducted by the Forest Service, was
for the combined needs of several agencies over a 3-year period. Of-
ferors were permitted to propose aircraft to meet any of the 42 line
items set out in the RFP; each line item represented one airplane
as well as crew and maintenance support for the airplane. Con-
tracts were awarded for 40 line items.!

! Two line items were canceled after the Forest Service decided they were not
needed; one of the two was later reinstated. None of the protesters offered aircraft
under either of the canceled line items.
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Collectively, the protesters received four awards. Douglas
County, which offered aircraft under numerous combinations of 39
possible line items, was awarded 2 line items. Hawkins & Powers
offered 11 aircraft for possible use under 12 line items and received
2 awards. Hemet Valley offered 8 aircraft under 19 line items, but
received no award. The three protesters received a much greater
number of awards under prior Forest Service solicitations and con-
tend that the Forest Service improperly denied them awards under
the current solicitation. In part, the protesters assert that the
Forest Service’s actions were intended to force them out of the air
tanker business.

Based on a thorough review of the record, including an extensive
examination of Forest Service contracting records at the its Boise
Office, we deny the protests.

Issues Concerning Scoring Methodology

The RFP stated that price and technical merit were to be accord-
ed weights of one-third and two-thirds, respectively. The agency
was to evaluate technical merit by considering support capability,
past performance, management effectiveness, aircraft fleet, flight
crews and accident/incident experience. The RFP further stated
that support capability and past performance would be given great-
er weight than management effectiveness and aircraft fleet. Flight
crews and accident/incident experience were to be given less
weight. Multiple subcriteria were listed under several of the princi-
pal technical criteria.

The protesters contend that the Forest Service’s evaluation of
proposals was fundamentally flawed. They say the agency did not
properly weigh price and technical factors as demonstrated, they
state, by the fact that price was not given a weight of one-third, or
technical merit two thirds, because the lowest priced offer for each
line item was given 900 points while the maximum of 1700 points
allowed for technical merit was not actually awarded to any firm.

Price proposals were scored by using a price normalization
method. The lowest price for any line item was assigned 900 points.
Higher prices were assigned points in inverse proportion to the low
price, that is the low price was divided by the price offered and the
result was multiple by 900. Scores for technical merit were as-
signed, in part, by scaling statistical data derived from each ven-
dor’s past contract performance and accident/incident experience.
Other technical factors were scored by assigning points in direct
proportion to the evaluators’ perception of the merit of the propos-
als.

‘The Forest Service had intended to compute a total score for
each vendor by adding the offeror’s composite technical score to its
price score and by then selecting the highest scored proposal under
each line item. In practice, the problem turned out to be much
more complex than anticipated. Twelve offerors submitted propos-
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als, all of which were included in the competitive range; collective-
ly, the aircraft offered comprised most of the domestic air tanker
fleet. Offerors were free to propose multiple types of aircraft to
meet any combination of the 42 line items they choose. They were
free to offer special combination packages, such as price discounts
that varied with the number of aircraft for which they received
awards. They did so, leaving the Forest Service with the task of
picking the best combination—a nearly impossible undertaking
given the huge number of possible combinations from which to
choose.

The Forest Service, recognizing the magnitude of the task, used a
linear programming mathematical model running at its Fort Col-
lins Computer Center to select a combination of offers. The model
maximized the composite score of the combination of line items
chosen. Eight computer runs were performed to test the assump-
tions on which the model was based.

After reviewing the results of these runs, the Forest Service con-
cluded that the run it has called “Alternate 4” was most appropri-
ate and made the awards on that basis. As the Forest Service
points out, Hawkins & Powers was the prospective awardee in all
runs for the two items it was awarded and was not the prospective
awardee on any other items on any run. Douglas County was the
prospective awardee for one of the items it was awarded (Item 38)
on all eight runs. That firm was in line for award of the other item
which made up its actual award (Item 18), only under Alternatives
3 or 4. Hemet Valley was not in line for an award under any of the
runs.

Agencies must evaluate proposals in accordance with the criteria
established in the RFP. Telecommunications Management Corp., 57
Comp. Gen. 251 (1978), 78-1 CPD 1 80. Recognizing that proposal
evaluation involves subjective judgments, our Office has not fa-
vored the use of precise numerical formulas in selecting awardees
in negotiated procurements, preferring instead to encourage their
use merely as aids in assessing the importance of significant differ-
ences between proposals. Grey Advertising, Inc., 55 Comp. Gen.
1111 (1976), 76-1 CPD f{ 3825. While agencies may use a variety of
methods, including methods similar to those used here in which
the lowest priced proposal is awarded the maximum number of pos-
sible points, Francis & Jackson, Associates, 57 Comp. Gen. 244
(1978), 718-1 CPD {79, we have cautioned agencies that some of the
methods in common use, such as the price normalization method
used here can produce distorted scores. Design Concepts, Inc., B-
186125, Oct. 27, 1976, 76-2 CPD { 365. In this regard, we have
pointed out that evaluators must avoid misleading results. Umpqua
Research Co., B-199014, Apr. 3, 1981, 81-1 CPD f{ 254.

Here, we have analyzed the Forest Service’s scoring using meth-
ods other than those used by the agency. Our analysis indicates
that, regardless of the Forest Service’s choice of price scoring
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method, in no instance do any protesters’ offers displace any of the
awardees’ offers.

The protesters further contend that the scoring system used to
evaluate past performance was improper because the Forest Serv-
ice scaled the assigned scores. Past performance was calculated by
computing the time each offeror’s aircraft was actually available
for use under prior contracts and dividing the result by the time
the firm was required to have aircraft available. Points were as-
signed based on the resulting “availability rate,” expressed as a
percentage, above 90 percent. Extra points were given for availabil-
ity rates near 100 percent. According to the protesters, offerors
should have received points in direct proportion to their availabil-
ity rates, i.e., a firm which had an availability rate of 95 percent
should be entitled to 95 percent of the total past performance
points. (In fact, a 95 percent availability rate received about a quar-
ter of such points.)

We disagree. Had the Forest Service applied the method pro-
posed by the protesters, it would not have evaluated the proposals
in accordance with the RFP. The RFP ranked past performance as
the second most important technical factor (after capability). If the
protesters’ scoring method were applied, all offerors would receive
high scores under past performance, because all of the offerors had
availability rates in the 90 percent range, even though their prior
contract performance varied considerably. Moreover, the signifi-
cance of the point spread adopted is emphasized by the fact that
the RFP stated that an availability rate of less than 90 percent
would be a ground for contract default. Thus, an availability rate
only slightly above 90 percent indicates performance that would be
only marginally acceptable.

Consideration and Exclusion of Data

The protesters also raise several issues concerning the Forest
Service’s inclusion and exclusion of data in compiling availability
rates and accident/incident experience. We consider first their con-
. tentions concerning data used to compile availability rates.

Hawkins & Powers argues that the Forest Service improperly in-
cluded, in its evaluation of that firm’s proposal, data relating to a
1981 crash of a tanker assigned to a base known as Goleta. While
the contractor for that base at that time was Hawkins & Powers, it
had subcontracted the operation to Hemet Valley. Neither Hemet
Valley nor Hawkins & Powers provided a replacement aircraft im-
mediately following the crash, with the result that an air tanker
was not available for an extended period of time. This loss of avail-
able time was charged to Hawkins & Powers in evaluating its offer.

According to Hawkins & Powers, the loss of availability should
not have been charged to it because it had subcontracted the oper-
ations at Goleta and because, it claims, the Forest Service agreed
that the aircraft was not needed pending its repair. Thus, the pro-
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tester says, it did not believe the aircraft had to be replaced.
Hemet Valley supports Hawkins & Powers position and cites the
alleged agreement to repair rather than replace the aircraft in ar-
guing that it, also, should not be charged with the loss.

We think that the Forest Service’s decision to include this data
was reasonable. The Forest Service concedes that it accepted Haw-
kins & Powers choice of a subcontractor. It does not agree that it
released Hawkins & Powers from its contractual obligations. The
protester does not claim and has not established that it was formal-
ly released. Moreover, the record does not support the protester’s
contention that it was relieved of its obligation pending repair of
the damaged aircraft.

The protesters also contend that the Forest Service should have
considered performance experience data from other government
agencies. They cont.nd the RFP, which stated that evaluation of
this itein would be based on data “taken from Forest Service and
other ajzency records” required the Forest Service to consider
records of other agencies that would have improved their scores.
According to Hawkins & Powers, for example, its availability rate
would have been increased considerably had its experience with
the Bureau of Land Management (BLM) in Alaska been included.

In our view, the RFP language can be interpreted as merely plac-
ing offerors on notice that other agencies’ records could be consid-
ered. The protesters, moreover, appear to have acquiesced in this
construction. The protesters were given the Forest Service’s avail-
ability calculations prior to the closing date for receipt of proposals.
The data given Hawkins & Powers, for example, shows annual
availability rates of 97.44, 89.88 and 99.06 percent for the prior 3
years. In view of the data furnished, the protesters knew or should
have known that the data they were given were lower than the fig-
ures they claim their records support.

The protesters also complain that the Forest Service improperly
deducted points for accidents/incidents that did not occur. In the
protesters’ view, they should be awarded the full number of points
allowed for this factor.

The record shows that the Forest Service assigned scores by
counting the number of accident/incident reports contained in its
files for the prior contract period and by normalizing the results to
take differences in flight time into account. Accident/incident re-
ports are filed by Forest Service field personnel when they deem
such action to be appropriate. Although it appears that the reports
were screened to eliminate duplication before they were counted, it
is not clear how they were screened for substantive content.

For example, our review of the Forest Service records in Boise
disclosed a number of reported instances where the alleged inci-
dent had no bearing on the contractor’s ability to carry out its mis-
sion. We found other instances in which it appeared on the face of
the report that the contractor was not at fault.
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While we believe the Forest Service should make sure that any
evaluation of accident/incident reports in connection with future
procurements reflects meaningful differences among offerors, we do
not find that its handling of accident/incident reports in this in-
stance affected the selection process. Accidents/incidents were allo-
cated 150 out of 1700 possible technical points, with incidents allo-
cated less points than accidents. Since all three protesters received
a portion of the points allowed, any correction of scoring under this
evaluation criterion, would be small. Our evaluation of the Forest
Service’s selection process indicates that a shift in accident/inci-
dent scores would not have altered the selections.

Acceptability of Specific Aircraft

The protesters contend that the Forest Service improperly ac-
cepted several aircraft for award. They contend, for example, that
the agency knew that the DC-4 aircraft offered by Ardco, Inc. were
overweight and operate under Federal Aviation Administration re-
stricted airworthiness certificates that do not permit cargo to be
carried. They say that these aircraft should not have been consid-
ered without first determining that they could operate legally as
2000 gallon tankers and that they should not have been awarded
any line items requiring incidental cargo hauling.?

The protesters also argue that the Forest Service improperly
awarded one line item to TBM, Inc. for a C-123 aircraft. They
argue that the C-123 should not have been considered because it
was not a type of aircraft listed in the RFP and because it cannot
qualify as a 2000 gallon tanker.

We disagree with the protesters that the Forest Service improp-
erly qualified the C-123 as a 2000 gallon tanker. Essentially, the
protesters view the C-123 as less capable of meeting the Forest
Service’s needs based on theoretical requirements they posit that,
however, go beyond the literal requirements of the RFP.

While it is true that the RFP did not include the C-123 in its list
of acceptable aircraft, the record shows that the C-123 was accept-
ed only after the Forest Service determined that TBM was in line
for award based on a DC-6 under the item in question. The C-123
was designated in lieu of the DC-6, which was not the subject of
any other award. Under the contract terms, the Forest Service may
allow contractors to substitute aircraft where it finds that the sub-
stitute is capable of meeting its needs.

2 Two other arguments raised by the protesters require only brief comment. The
protesters state that certain DC-6s do not qualify as 3000 gallon tankers because
they might not be capable of carrying 3000 gallons from some bases. This assertion
is unsupported by the record, which indicates the subject aircraft can operate from
the bases to which they are to be assigned. Likewise, an assertion, that DC-6s and
KC-9Ts should not have been considered for assignment to bases requiring a 2000
gallon capacity is without merit because the solicitation did not preclude offers of
aircraft with excess capacity.
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We recognize that an award must be based on the requirements
stated in the solicitation. See International Business Machines Inc.,
B-194365, July 7, 1980, 80-2 CPD { 12. We will not, however, object
to an award if the record clearly shows that a protester was not
prejudiced by an agency’s failure to amend the RFP to allow com-
petition on its changed requirements. Aul Instruments, Inc., B-
199416.2, Jan. 19, 1981, 81-1 CPD { 31.

Here, we find that the protesters were not prejudiced by the C-
123 award. The C-123 substitution does not appear to constitute a
relaxation of the RFP requirements to any significant degree since,
in the particular circumstances of this RFP, allowing a C-123
award involved only the qualification of a type of aircraft, the C-
123, not listed in the RFP and had no impact on most of the eval-
uation.?

Nith regard to the Ardco DC-4s, we are unaware of any indica-
tion in Ardco’s proposal that it intended to furnish aircraft that
were overweight or were inappropriately certified. The record does
show that Ardco’s flight manuals state that cargo is not to be car-
ried, language the agency construes as precluding carriage of cargo
other than that normally required in connection with air tanker
operations. The Forest Service has also submitted an analysis
showing that the aircraft are not overweight.

Issues Concerning Douglas County Aviation

Douglas has raised issues of unique concern to it. The first in-
volves the awarding of line items for DC-7 aircraft. Douglas re-
ceived one such award and believes it should have received at least
three more because, it says, it proposed DC-7 aircraft only on the
basis that at least four such aircraft be hired.

We agree with Douglas that it did not propose to furnish less
than four DC-7s. Douglas’ best and final price proposal included
prices for four, five or six DC-7s only. There was no price proposal
for less than four aircraft, a fact that the Forest Service appears to
have overlooked.

We do not agree with Douglas, however, that it is therefore enti-
tled to awards for four DC-7s. Rather, Douglas was entitled to no
DC-7 awards because our analysis indicates it was in line for only
one DC-7 award. Even if we were to agree with Douglas that it was
entitled to some adjustment in its technical scores there is no pros-

3 As indicated, most of the technical evaluation dealt with evaluating each offer-
or’s capability and demonstrated performance in supporting air tanker operations.
The evaluation of aircraft was given only limited weight and concerned principally,
their condition. The record indicates the differences in point scores that could have
resulted from listing of the C-123 would not have been substantial. Likewise, the
impact on cost is limited. Much of the government’s cost is fixed because the govern-
ment specified rates in the RFP to be paid for flight time depending on the amount
of fire retardant (here 2000 gallons) the tanker was required to carry and on fuel
price. Offerors’ price proposals were based on a quoted daily price for making an
aircraft of the required capacity available and were heavily dependent on fixed costs
regardless of the type of aircraft offered.
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pect that it would be entitled to three additional awards. In view of
the advanced stage of performance under these contracts we do not
believe it would be appropriate for us to recommend any corrective
action in connection with the improper award of the single DC-7
line item to Douglas.

Miscellaneous Issues

The protesters have presented a number of other issues we can
dispose of summarily.

The protesters complain that one firm received two line item
awards employing the same airplane. As the Forest Service ex-
plains, the period of required availability for the two line items do
not overlap. Moreover, we find nothing in the RFP precluding two
awards under such circumstances.

The protesters also contend that the Forest Service should have
reevaluated all proposed awards before making them to assure that
each offeror selected would be able to handle the awards made to
it. The protesters say that an offeror’s ability to perform safely will
decline as the number of aircraft it places increases. While we
agree with the protesters that the Forest Service was required to
consider each offeror’s ability to perform the contract awarded, we
also agree with the Forest Service that this is a matter of responsi-
bility which our Office will not consider absent circumstances that
have not been alleged. Central Metal Products, Inc., 54 Comp. Gen.
64 (1974), 74-2 CPD | 64.

Finally, the protesters have suggested that the Forest Service
has deliberately excluded C-119 aircraft in favor of aircraft not
previously outfitted for air tanker use and thus has sought to drive
them out of business. The record contains no support for this con-
tention. While no C-119s were the subject of award, this was be-
cause the offerors whose proposals were based on furnishing C-119s
were less competitive than other offerors.

The protests are denied.

[B-2193533

Bids—Responsiveness—Failure to Furnish Something
Required—Delivery Information, Prices, etc.

When low bid does not specify shipping point and information is necessary to deter-
mine transportation costs in evaluation of bids on an f.o.b. origin basis, the agency
may properly reject the bid as nonresponsive. An exception for bids where the ship-
ping point can be ascertained by reading the bid as a whole does not apply where
there is no other place designated in the bid from which the protester would legally
be bound to ship.
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Contracts—Performance—Suspension—Pending Final
Resolution of Protest

Agency head’s failure to make required Competition in Contracting Act determina-
tion for continued contract performance during pendency of protest does not provide
a basis to upset an award.

Matter of: InterTrade Industries Ltd., September 27, 1985:

InterTrade Industries Ltd. protests the rejection of its low bid as
nonresponsive to invitation for bids (IFB) No. N00244-85-B-0510,
issued by the Naval Supply Center, San Diego, California, for 10
large, cylindrical fenders to be used for mooring ships. In a supple-
mental protest, the firm additionally alleges that the Navy violated
the Competition in Contracting Act of 1984, 31 U.S.C.A. § 3553(d)
(West Supp. 1985), by not suspending performance of a contract
awarded to Seaward International, Inc.

We deny the protests.

The IFB, issued March 29, 1985, required bidders to offer fixed
prices for shipment of the fenders to San Diego on an f.o.b. origin
basis. The bidding form included a space under clause 6(b) for the
bidder to enter the shipping point and cautioned that bids submit-
ted on any basis other than f.o.b. origin would be rejected as nonre-
sponsive. Amendment No. 0004, dated May 9, 1985, added an eval-
uation provision from the Federal Acquisition Regulation (FAR), 48
C.F.R. §52.247-47 (1984), indicating that the cost of transporting
the fenders between the shipping point and the destination would
be considered in determining the overall cost of the fenders to the
government,

The procuring activity received three bids at bid opening on May
17, 1985. InterTrade was the low bidder ($182,500), and Seaward
International, Inc. was second-low ($134,032). Because InterTrade’s
bid failed to identify a shipping point, the contracting officer reject-
ed it as nonresponsive and made award to Seaward on May 22,
1985.

In its protest, InterTrade contends that although it failed to in-
clude the required information under clause 6(b), its bid—when
read as a whole—reflects its intent to designate Huntington Beach,
California as its shipping point. InterTrade argues that since it des-
ignated Huntington Beach as its place of performance, and since
this is its only place of business, the contracting officer should have
used Huntington Beach to evaluate costs on an f.o.b. origin basis.
The protester also maintains that because its bid stated that the
firm was a small business, the contracting officer had no reason to
believe that the shipping point would be other than the firm’s
place of business. According to the protester, the Navy had only to
check on previous ship fender contracts, performed by InterTrade
and listed in its bid, to discover that all items had been shipped
from the Huntington Beach plant. InterTrade emphasizes that it
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did not take exception to the 60-day delivery requirement or
impose a different term than f.0.b. origin.

Further, the protester argues that the government was required
by a mandatory FAR provision, 48 C.F.R. § 52.247-46, which was
not included in the solicitation, to use InterTrade’s place of per-
formance for evaluation purposes. That regulation provides that in
certain cases where a bidder does not state a shipping point, the
government must evaluate the bid on the basis of shipment from
the place where the offer indicates that the contract will be per-
formed.

InterTrade also questions the agency’s assertion that the ship-
ping point is a matter of responsiveness. The protester contends
that the information is not material unless the lowest ultimate cost
to the government cannot be determined with certainty. According
to the protester, since it was clear that InterTrade’s only place of
business was in California, and since the awardee, Seaward, is lo-
cated in Virginia, there was little if any possibility that award to
InterTrade would result in higher costs to the government. Finally,
InterTrade argues that even if the omission of the shipping point
was a matter of responsiveness, it should be waived as a minor ir-
regularity that can be corrected or waived without prejudice to
other bidders.

The Navy responds that although InterTrade designated Hun-
tington Beach as its place of performance, the bid failed to evi-
dence a firm commitment to ship the fenders from any specific
place. According to the Navy, in descriptive literature submitted
with the bid, InterTrade represented that it had provided marine
fenders to the Canadian Navy and to commercial users nationwide.
The contracting officer therefore thought it was foreseeable that
the firm might ship from a warehouse or other facility in the Cana-
dian Maritime Provinces, Maine, Florida, or another location. In
that case, transportation costs could displace the firm’s standing as
low bidder, since its bid was only $1,532 less than that of the
second-low bidder.

Additionally, the Navy contends that the place of performance
designated in InterTrade’s bid cannot serve to provide the request-
ed information, because the place of performance may legally be
changed after opening of bids, citing 48 Comp. Gen. 593 (1969).

The issue for resolution is whether InterTrade’s bid manifested a
firm offer to tender delivery to the government at a particular
shipping point, namely its Huntington Beach plant. We are unable
to conclude that a reading of InterTrade’s bid in its entirety evi-
dences such an offer.

We have held that if a bidder fails to designate an f.o.b. point of
origin where one is required by an IFB, it may, in the proper cir-
cumstances, be ascertained from a reading of the bid as a whole. B-
155429, Nov. 23, 1964; see also 49 Comp. Gen. 517 (1970); The R.H.
Pines Corp., et al., B-209458, et al., Sept. 2, 1983, 83-2 CPD f{ 290.
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This case, however, iz distinguishable from that line of cases,
where we held the failure of the bidder to insert a shipping point
in the space provided did not render the bid nonresponsive. For ex-
ample, in 49 Comp. Gen. 517, there were multiple places in the bid
for a bidder affirmatively to show compliance with the f.o.b. origin
requirement and thus create a legal obligation to utilize a specific
shipping point. Here, there was only one place for a bidder affirma-
tively to show compliance with the f.o.b. origin requirement.

We think this case is more like 48 Comp. Gen. 593 (1969), affd.
48 Comp. Gen. 689. (1969), where the bidder left an IFB provision
similar to the one here blank and inserted information as to the
location of its plant only in connection with the “inspection and ac-
ceptance” clause. Since the latter entries were subject to change at
the bidder’s option after bid opening, we held that failure to desig-
nate a shipping point in the only place provided rendered the bid
nonresponsive.

InterTrade did not, in our opinion, show compliance with the
f.o.b. origin requirement elsewhere in its bid. The insertion of Hun-
tington Beach under place of performance (producing facilities loca-
tion) had no bearing on delivery and was subject to change at the
bidder’s option. We therefore do not believe that the place of per-
formance entry can be substituted for the missing information.
Without this information, the ultimate cost to the government
cannot be determined.

Even though InterTrade did not take exception to the 60-day de-
livery requirement, we have held that where an IFB requires an
insertion of material information (such as price, descriptive data,
or point of origin) relating to responsiveness, the failure of the
bidder to provide the information must be treated as if the bidder
had taken exception to a material provision of the IFB, thereby
rendering its bid nonresponsive. 48 Comp. Gen. at 692-3. Accord-
ingly, we find no merit to the argument that the failure to indicate
the shipping point was a minor irregularity that could be waived
without prejudice to other bidders. We have consistently held that
the waiver of deviations that affect price or go to the substance of
the bid is prejudicial to the other bidders and the competitive
system. 48 Comp. Gen. at 598, aff'd. 48 Comp. Gen. 689.

InterTrade relies on our decision in B-155429, supra, in which we
held that it was fair to assume that a small business bidder intend-
ed to designate its only plant in Saratoga Springs, New York as its
shipping point for purposes of evaluation on an f.o.b. origin basis.
Although InterTrade states that it also is a small business, we view
this case as distinguishable from the Saratoga case because Inter-
Trade represented in its descriptive literature that it provided ship
fenders to national and Canadian points. We agree with the Navy
that, given the scope of the protester’s business, it was reasonable
to think that InterTrade might ship the fenders from a location
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other than Huntington Beach and thus might not remain the low
bidder.

Further, we find no merit to the protester’s argument that the
contracting officer should have known from InterTrade’s previous
contracts that the firm’s shipping point was Huntington Beach. A
bid’s responsiveness must be determined from the bid itself. Le
Prix Electrical Distributors, Ltd., B-206552, July 6, 1982, 82-2 CPD
{ 18. The contracting officer could not presume an intention on the
bidder’s part with respect to a material term that was not reflected
in the bid. Id.

Additionally, we do not view the alleged mandatory provision, 48
C.FR. §52.247-46, as in fact mandatory. The provision is required
when an agency contemplates evaluation of shipments from vari-
ous shipping points. 48 C.F.R. § 47.305-3(b)(4)(i1). Read as a whole,
the regulation appears to refer to shipments by one offeror from
various shipping points, which was not the case here. In any event,
as the Navy states, a mandatory provision that has been omitted
from an IFB may not be constructively read into the solicitation.
Rainbow Roofing, Inc., 63 Comp. Gen. 452 (1984), 84-1 CPD { 676.

For the foregoing reasons, InterTrade’s protest regarding rejec-
tion of the bid as nonresponsive is denied.

On August 21, 1985, InterTrade supplemented its protest, alleg-
ing that it had just learned, as a result of a Freedom of Informa-
tion Act request, that the Navy violated the Competition in Con-
tracting Act of 1984 (CICA) by not suspending performance of the
contract pending our decision on the protest, and that the head of
the procuring activity had not made the required determination
that performance should proceed.

The CICA requirements for suspenswn of award or performance
pending a protest are among provisions of the Act that currently
are the subject of a constitutional dispute. Initially, the Attorney
General refused to recognize the ‘“‘stay’ provisions on the ground
that they violated the separation of powers doctrine; he advised ex-
ecutive branch agencies not to comply with the provisions. Howev-
er, on May 28, 1985 in Ameron, Inc. v. US. Army Corps of Engi-
neers, 610 F. Supp. 750 (D. N. J. 1985), the court held the disputed
CICA provisions constitutional and directed government-wide com-
pliance with CICA. In response to that decision, on June 3 the At-
torney General issued a press release stating that he would advise
executive branch agencies to comply with the “stay” provisions
pending an appeal of Ameron. Notice of the revised Department of
Justice guidance appeared as an amendment to the FAR in the
Federal Register on June 20, 1985. See Federal Acquisition Circular
84-9, 50 Fed. Reg. 25,680 (1985).

It appears from documents that InterTrade submitted in connec-
tion with its supplemental protest that the Navy attempted to
comply with the CICA “stay” provisions 1 day after the Federal
° Register notice was published, since it requested the awardee to
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suspend performance in a letter dated June 21, 1985. However, it
also appears that when the letter was received by the awardee on
June 27, 1985, the fenders already had been delivered.

Although the CICA “stay” provisions went into effect on January
15, 1985, we have noted previously that pursuant to the Attorney
General’s view, executive agencies were not complying with the
stay provisions and that the matter was the subject of litigation.
See Lear Siegler, Inc., B-218188, Apr. 8, 1985, 64 Comp. Gen. 452,
85-1 CPD 1| 403; IBI Security Services, Inc., B-218565, July 1, 1985,
85-2 CPD { 7. While it appears performance would have been sus-
pended here had the Navy earlier sought to comply with the CICA,
an agency’s faulure to delay award or, as in this case, to suspend
performance prior to final resolution of a protest, traditionally does
not constitute a basis for upsetting an otherwise proper award. See
PNM Construction, Inc., B-215973, Nov. 30, 1984, 84-2 CPD | 590;
M.C. Hodom Construction Co., Inc., B-209241, April 22, 1983, 83-1
CPD 1] 440.

The protests are denied.

[B-213530]

Appropriations—Fiscal Year—Availability Beyond—Travel
and Transportation Expenses

Reimbursable expenses due to extension of up to 60 days of temporary quarters sub-
sistence expenses should be charged against the appropriation current when valid
travel orders are issued. See 64 Comp. Gen. 45 (1984).

Matter of: Recording of Obligations for Extensions of
Temporary Quarters Subsistence Expenses, September 30,
1985:

An official of the Drug Enforcement Administration, Department
of Justice, requests our opinion on whether the expenses incurred
by a transferred employee under a 60 day extension of temporary
quarters subsistence expenses should be charged against the appro-
priation current in the fiscal year in which the travel is ordered or
the fiscal year in which the expenses are incurred. As will be ex-
plained below, the expenses should be charged against the appro-
priation current in the fiscal year in which the travel is ordered.

BACKGROUND

In 64 Comp. Gen. 45 (1984), we overruled a long line of cases
holding that the expenses of relocation were to be charged against
the appropriation current when the expenses were incurred by the
transferred employee. In that decision we ruled ‘“that for all travel
and transportation expenses of a transferred employee, an agency
should record the obligation against the appropriation current
when the employee is issued travel orders.”
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The submission asks whether this holding in 64 Comp. Gen. 45 is
applicable to the situation in which a transferred employee re-
ceives an extension of temporary quarters subsistence expenses
(TQSE) in the fiscal year following that in which his move took
place. A transferred employee is allowed up to 60 days of TQSE
upon his or her relocation. Federal Travel Regulations (FTR) Para.
2-5.2a(1) (Supp. 10, March 13, 1983), incorp. by ref,, 41 C.F.R. § 101-
7.003. Under certain conditions, the transferred employee may re-
ceive up to an additional 60 days of TQSE. See FTR, Para. 2-5.2a(2)
(Supp. 10, March 13, 1983). The extension of TQSE may cause a
problem in regard to recording an obligation, since, as illustrated
by the submission, a transferred employee may receive travel
orders in the fiscal year preceding that in which the employee re-
quests and receives an extension of TQSE. Furthermore, the exten-
sion cannot be approved prior to the employee’s occupancy of tem-
porary quarters since an extension may only be authorized “due to
circumstances which have occurred during the initial 60 day period
of temporary quarters occupancy and which are determined to be
beyond the employee’s control and acceptable to the agency.” Id.

ANALYSIS

We do not consider an extension of TQSE as falling outside our
recently announced rule. Qur decision at 64 Comp. Gen. 45 relied
heavily on a basic principle of law which mandates the result here.
That principle, the so-called bona fide needs rule, supported our
conclusion since “it is clear that the need for the relocation of the
employee and the resulting benefits and entitlements arises when
the employee is transferred * * *.” 64 Comp. Gen. at 47. Thus, the
bona fide need for the relocation expenses is in the fiscal year in
which the employee is transferred and not when the employee
incurs the expense. Id.

An extension of TQSE flows directly from the transfer of an em-
ployee and the resulting initial entitlement to TQSE. Under these
circumstances, any extension of TQSE relates back to the original
issuance of transfer orders and is a bona fide need of the year in
which the orders were issued. Therefore, the cost should be charged
to the fiscal year in which the transfer order was issued.

[B-215502]

Subsistence—Per Diem—Temporary Duty—At Place of Family
Residence

An employee who was transferred from Chicago to Springfield, Ill., thereafter per-
formed temporary duty travel on an “as required” basis throughout Ill., including
Chicago, where his family continued to reside. His subsistence expenses while stay-
ing with his family in Chicago were administratively disallowed since he stayed at
his family’s residence. Since Springfield was the employee’s permanent duty station,
the fact that he stayed with his family while on temporary duty does not bar reim-
bursement of his travel expenses.
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Subsistence—Per Diem—Temporary Duty—Computation

An employee performed temporary duty travel to a high rate geographical area
(HRGA) and stayed with his family while there. He was authorized reimbursement
on an actual expense basis, but claims reimbursement of one-half of the actual ex-
pense rate, as authorized by agency regulations. Paragraph 1-8.1b of the Federal
Travel Regulations (FTR) grants an agency head discretionary authority to author-
ize special per diem in lieu of actual expenses in HRGA’s under certain circum-
stances. Where the agency has established a special per diem rate for non-commer-
cial quarters in HRGA'’s, that special rate satisfies the requirements of the FTR.
The determination to apply that rate need not be made on a case-by-case basis. Jack
O. Padrick, B-189317, November 23, 1977, and similar cases will no longer be fol-
lowed to the extent that they require a separate determination to apply a preestab-
lished fixed rate for each individual case.

Matter of: Algie Horton, Jr.—Temporary Duty Travel—Non-
Commercial Quarters, September 30, 1985:

This decision is in response to a request from the Regional Ad-
ministrator, Region 5, Federal Highway Administration, Depart-
ment. of Transportation, Homewood, Illinois. It concerns the entitle-
ment of an employee to be paid a special per diem rate while per-
forming temporary duty in a designated high rate geographical
area (HRGA) during March-April 1984. For the reasons set forth
below, we conclude that he is entitled to be paid at the special per
diem rate.

BACKGROUND

The claimant, Mr. Algie Horton, Jr., is a Safety Investigator with
the Federal Highway Administration. His permanent duty station
at the time his claim arose was the Federal Highway Administra-
tion's Region 5 Headquarters, Springfield, Illinois. By blanket
travel authorization, dated April 2, 1984, Mr. Horton and about 20
others were authorized to perform travel on an ‘“‘as required” basis
from that headquarters to various locations in the State of Illinois
and return, during the period April 1, 1984, to June 30, 1984. This
travel authorization specified various per diem and HRGA rates,
but it did not specifically incorporate the terms of Department of
Transportation Notice N 1500.46, March 21, 1984, which is dis-
cussed below.

One of the points to which Mr. Horton traveled was Chicago, a
designated HRGA. In his initial travel voucher, Mr. Horton assert-
ed that he made three separate trips from Springfield to Chicago,
and return. He claimed entitlement to a flat rate per diem of
$37.50, which was % of the $75 per day maximum daily actual sub-
sistence rate authorized for the Chicago area. He noted on that
travel voucher that he did not incur any lodging cost because he
stayed with his family in Chicago. His claim was administratively
disallowed. The reason given was that since Mr. Horton had a resi-
dence in Chicago, no temporary duty living expenses were payable
unless he could show that he incurred expenses in excess of compa-
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rable expenses he would otherwise have incurred at his duty sta-
tion in Springfield.

On reclaim, Mr. Horton contends that the basis for the adminis-
trative disallowance of his claim implies that the Chicago residence
was his official residence. He asserts that such was not the case.
He states that, prior to April 1983, his official permanent duty sta-
tion was the Region 5 office in Homewood, Illinois (a suburb of Chi-
cago), and that he commuted to that duty station from his Chicago
residence. In April 1983, about 1 year before his travel expense
claim arose, he was transferred to the agency’s Illinois Division
Office in Springfield, Illinois. Incident to that transfer, he moved to
an apartment in Springfield and maintained it thereafter as the
residence from which he commuted to his permanent duty station.
Mr. Horton adds that neither his wife nor his children accompa-
nied him to Springfield. They remained in the Chicago residence
for family reasons.

Subsequent to our receipt of this claim from the agency, Mr.
Horton informally requested that we consider the possible applica-
bility of decision Durel R. Patterson, B-211818, February 14, 1984,
to his situation.

DECISION

The provisions of law governing the entitlement of Federal em-
ployees to be reimbursed the cost of meals, lodging and other mis-
cellaneous expenses incident to official travel are contained in 5
U.S.C. §5702 (1982) and implementing regulations. Under that
Code provision and paragraphs 1-7.6a and 1-8.1a of the Federal
Travel Regulations (September 1981), incorp. by ref., 41 C.F.R. Part
101-7 (1983) (FTR), an employee’s basic entitlement is reimburse-
ment for expenses incurred during periods he is performing official
travel away from his permanent duty station and away from his
place of abode from which he commutes to that duty station.

Eligibility for Reimbursement

The threshold question for resolution is whether Mr. Horton may
be reimbursed for his expenses (other than lodging expenses for
which no claim is made) while staying at his family residence
during his temporary duty assignment in the Chicago area.

In our decision Durel R. Patterson, B-211818, February 14, 1984,
affirmed on reconsideration, B-211818, November 13, 1984, we con-
sidered the case of an employee who sought reduced per diem (no
lodging cost) while staying at his family residence which was near
Baton Rouge, Louisiana, one of his temporary duty locations. The
facts in that case showed that the employee’s duties were as an
itinerant with many temporary duty locations. However, when he
performed duties at his official permanent station he stayed at his
in-laws’ house and commuted from that location. Citing to the case



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 905

of Daisy Levine, 63 Comp. Gen. 225 (1984), we ruled that since he
was an itinerant employee, so long as he performed some duties at
his official duty station, he could be paid per diem for duty per-
formed at various temporary duty points. We further ruled that he
was entitled to per diem (other than lodging) when temporary duty
was performed in the area of his family domicile based on an
agency regulation similar to the DOT regulation involved in Mr.
Horton’s case.

In the present case, while Mr. Horton is not an itinerant employ-
ee as in Patterson, the issue regarding residence location for travel
expense reimbursement purposes is similar. Mr. Horton has assert-
ed that at the time of his permanent change of station to Spring-
field from the Chicago area in April 1983, he left his family resi-
dence in Chicago and leased an apartment in Springfield, which he
used to commute to his Springfield duty station. There is nothing
in the record which shows that this was not the case. Therefore, it
is our view that, for the purposes of Mr. Horton’s travel entitle-
ments, his apartment in Springfield was his residence at the times
in question.

Per Diem Versus Actual Subsistence

Paragraph 1-7.1 of the FTR provides that per diem allowances
shall be paid for official travel except when an agency determines
that reimbursement should be on the basis of actual subsistence ex-
penses as provided in Part 8 of Chapter 1, FTR. Paragraph 1-8.1 of
the FTR provides in part:

a. General. * * * A traveler may be reimbursed for the actual and necessary ex-
penses * * * for travel to high rate geographical areas. * * *

b. Travel to high rate geographical areas (HRGA'’s). Actual subsistence expense re-
imbursement shall normally be authorized or approved whenever temporary duty
travel is performed to or in a location designated as a high rate geographical area
* * * Agencies may, however, authorize other appropriate and necessary reim-
bursement as follows:

(1) A per diem allowance under 1-7.3 if the factors cited in 1-7.3a would
reduce the travel expenses of an employee provided the agency official designat-
ed under 1-8.3a(l) determines the existence of such factors in a particular
travel assignment and authorizes an appropriate per diem rate * * *

The Department of Transportation in DOT Notice N 1500.46,
March 21, 1984, which supplements the FTR, has provided for spe-
cial per diem rates where needed. That notice provides, in para-
graph 6(c):

c. Lodging Obtained from Noncommercial Sources. Employees on official travel
who obtain lodging from noncommercial sources, such as when they stay with friends
or relatives, will be authorized a flat per diem rate. The flat per diem rate will be
equal to 50 percent of the locality per diem rate, or 50 percent of the actual expense
maximum if travel is in a high rate geographical area. Travel authorizing officials
may recommend lesser flat rates of per diem in individual cases where the costs of
subsistence are known in advance of travel and are anticipated to be significantly
less than the 50-percent rates. These lesser rates must be approved at the Deputy
Assistant Secretary or Deputy Administrator level. [Italic supplied.]

499-997 0 - 86 - 4 : QL 3
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The general travel order issued to Mr. Horton and other employ-
ees incorporated DOT Notice N 1500.46 by reference. Item 10 of the
travel order states that “Per Diem is Authorized as Provided in the
DOT Travel Manual unless a specific per diem rate is indicated
hereon.” The travel order contains a listing in Item 13 of the appli-
cable per diem rates and actual expense rates for various locations
in Illinois and does not specifically refer to the 50 percent rate for
non-commercial lodgings. However, this listing merely sets forth
the otherwise applicable rates for convenient reference and does
not indicate any intent to provide a special rate for these travelers.
Since the DOT Notice N 1500.46 expressly requires a 50 percent
rate for employees staying at non-commercial lodgings, there was
no need to specifically refer to it in the travel order, and its ab-
sence from Item 13 does not render it inapplicable.

The question remaining is whether the DOT notice is valid. As
noted previously, paragraph 1-8.1 of the FTR authorizes a per diem
rate for HRGA travel if the factors cited in paragraph 1-7.3a would
reduce the employee’s travel expenses, provided that a designated
agency official “determines the existence of such factors in a par-
ticular travel assignment and authorizes an appropriate per diem
rate * * *.”

We do not find the DOT regulation objectionable. Use of non-
commercial lodgings is one of the factors reducing travel expenses
covered by paragraph 1-7.3a of the FTR.! We have recognized the
appropriateness of establishing a fixed per diem rate for general
application where non-commercial lodgings are used, so long as
that rate is not arbitrary or unreasonable. See, e.g., Clarence R.
Foltz, 55 Comp. Gen. 856 (1976); Durel R. Patterson, supra, Jack O.
Padrick, B-189317, November 28, 1977. The Padrick decision, dis-
cussed hereafter, specifically approves establishing such a rate for
general application to HRGA travel. Thus, DOT can make a gener-
al determination, as it has in Notice N 1500.46, that a fixed re-
duced per diem rate is appropriate when an employee uses non-
commercial lodgings. Further, we find no basis to object to fixing
this rate at 50 percent of the full per diem or the maximum actual
expense allowance, depending on which method of reimbursement
would otherwise apply.2

It could be argued that paragraph 1-8.1 of the FTR literally re-
quires that a separate decision of whether or not to apply the fixed
rate must be made each time an employee uses non-commercial
lodgings; indeed, our Padrick decision, supra, does interpret the

! In this regard, paragraph 1-7.3a refers to ‘“[klnown arrangements at temporary
duty locations where lodging and meals may be obtained without cost or at prices
advantageous to the traveler * * *.”

2 Cf., Harry G. Bayne, 61 Comp. Gen. 13 (1981); Robert P. Trent, B-211688, October
13, 1983; Social Security Administration Employees, B-208794, July 20, 1983. These
decisions approve agency regulations which established general limitations on reim-
bursement for meals and miscellaneous expenses alone of 45 to 46 percent of the
applicable per diem or maximum actual expense allowance.
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FTR as requiring such case-by-case determinations. However, on re-
flection, we do not regard this interpretation as reasonable and will
no longer follow it. Requiring a separate determination in each in-
dividual case largely defeats the purpose of having a fixed rate for
general application to use of non-commercial lodgings. Further, it
is significant that the DOT notice provides for departures from the
50 percent rate to account for the circumstances of particular
travel. In effect, therefore, the notice establishes a presumption
that the 50 percent rate is appropriate, but permits exceptions to
be made in individual cases. We believe that this approach ade-
quately serves both the objective of administrative efficiency and
the need to accommodate the circumstances of particular travel.
Thus, we hold that DOT Notice N 1500.46 March 21, 1984, is a
valid exercise of agency authority to provide per diem rates in a
HRGA. Its terms were incorporated by reference in Item 10 of Mr.
Horton’s travel order. Hence, his travel to Chicago is governed by
paragraph 6(c) of the DOT Notice and he is entitled to be reim-
bursed at the 50 percent rate of the actual expense rate for Chica-

go.

[B-2172743

Debt Collections—Debt Collection Act of 1982—Applicability

Section 10 (administrative offset) of Debt Collection Act of 1982, rather than section
5 (salary offset) is applicable to offsets against payments from Civil Service Retire-
ment and Disability Fund (Retirement Fund). The Office of Personnel Management
regulations implementing section 5 (5 U.S.C. 5514) and the regulations issued jointly
by GAO and the Department of Justice implementing section 10 (31 U.S.C. 3716)
both provide for offsets against Retirement Fund payments to be governed by ad-
ministrative offset provisions of 31 U.S.C. 3716. This is a continuation of long-stand-
ing interpretation and there is no indication that Act was intended to change it.
Therefore, administrative offset provisions of section 10 apply to payments from Re-
tirement Fund.

Debt Collections—Debt Collection Act of 1982—Applicability

Section 10 (administrative offset) of Debt Collection Act of 1982, rather than section
5 (salary offset) is applicable to offsets against former federal employee’s final salary
check and lump-sum leave payment, unless they represent the continuation of an
offset against current salary initiated under section 5. In regulations (5 C.F.R. Part
550, Subpart K) issued by Office of Personnel Management implementing section 5
(5 U.S.C. 5514), it is specifically stated that section 10 (31 U.S.C. 3716) applies to off-
sets against employee’s final salary check and lump-sum leave payment. Historical-
ly both of these payments have been treated differently than employee’s current
pay account and both have been available for involuntary offset for debt collection.
This interpretation of statute by agency charged with its administration is not un-
reasonable. Therefore, offsets against employee’s final salary check and lump-sum
leave payment are governed generally by 31 U.S.C. 3716. In any event, the 15 per-
cent limitation of 5 U.S.C. 5514 does not apply.

Matter of: Veterans Administration—Debt Collection by Offset
Against Retirement Fund, Final Salary Check, and Lump-Sum
Leave Payments, September 30, 1985:

We have been asked by the Administrator of Veterans Affairs,
Veterans Administration (VA), to issue a decision concerning the
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application of the Debt Collection Act of 1982, Pub. L. 97-365, Octo-
ber 25, 1982, 96 Stat. 1749 (Act or Debt Collection Act), to the col-
lection of debts owed to the United States by offset against a
former employee’s final salary check, lump-sum leave payment,
and Civil Service Retirement and Disability Fund (Retirement
Fund) payments. Specifically, we have been asked whether section
5 of the Act, codified as 5 U.S.C. § 5514, or section 10 of the Act,
codified as 31 U.S.C. § 3716, governs the procedures to be used in
effecting offsets against the above funds.

For the reasons set forth below, we hold that, with one qualifica-
tion, section 10 of the Act, 31 U.S.C. § 3716, governs in effecting off-
sets against an employee’s final salary check, lump-sum leave pay-
ment, and Retirement Fund payments. The qualification is that
any offset from the final salary check or lump-sum leave payment
which represents a continuation of an offset against current salary
initiated under 5 U.S.C. § 5514 remains subject to section 5514.

BACKGROUND

Section 5 of the Debt Collection Act of 1982 amended and ex-
panded 5 U.S.C. § 5514, dealing with the collection of debts by
offset from the salaries of federal employees, i.e., “salary offset.” In
addition to its considerably broader scope, the amended version of
section 5514 imposes certain procedural requirements. Among
other things, employees are granted an opportunity for a pre-offset
hearing conducted by an individual who is not under the supervi-
sion or control of the agency head, to result in a final decision
within 60 days. See 5 U.S.C. § 5514(a)2).

Section 10 of the Act enacted a new provision of law, 31 U.S.C.
§ 3716, captioned “administrative offset,” which affords federal
agencies a general right to collect by offset debts owed to the
United States by any person. While section 3716 also imposes cer-
tain procedural requirements, it does not include the specific re-
quirements noted above governing pre-offset hearings under 5
U.S.C. § 5514. Thus, the statutory source for a particular offset af-
fects the specific procedures required. In addition, separate regula-
tions have been issued under each of these two statutory provi-
sions. The Office of Personnel Management has published final reg-
ulations implementing 5 U.S.C. § 5514 at 49 Fed. Reg. 27470 (July
8, 1984), codified as 5 C.F.R. Part 550, Subpart K. The General Ac-
counting Office and the Department of Justice have jointly pub-
lished final regulations implementing 31 U.S.C. § 3716 at 49 Fed.
Reg. 8889 (March 9, 1984), as amendments to the Federal Claims
Collection Standards, codified at 4 C.F.R. Parts 101 through 105
(1985).

We have previously discussed the legislative history and intent of
the Debt Collection Act in our decision 64 Comp. Gen. 143 (1984).
There we described the intent of the Act as follows:



Comp. Gen] DECISIONS OF THE COMPTROLLER GENERAL 909

According to its legislative history, the Debt Collection Act of 1982 (DCA) was in-
tended to “put some teeth into Federal [debt] collection efforts” by giving the Gov-
ernment ‘“the tools it needs to collect those debts, while safeguarding the legitimate
rights of privacy and due process of debtors.” 128 Cong. Rec. $12328 (daily ed. Sept.
27, 1982) (remarks of Sen. Percy). * * *

The questions presented here have arisen because 5 U.S.C.
§ 5514(a)(1) is not absolutely clear as to what payments are covered
by its procedural requirements. That section provides, in part:

(a)X1) When the head of an agency or his designee determines that an employee,
member of the Armed Forces or Reserve of the Armed Forces, is indebted to the
United States for debts to which the United States is entitled to be repaid at the
time of the determination by the head of an agency or his designee, or is notified of
such a debt by the head of another agency or his designee the amount of indebted-
ness may be collected in monthly installments, or at officially established pay inter-
vals, by deduction from the current pay account of the individual. The deductions
may be made from basic pay, special pay, incentive pay, retired pay, retainer pay, or,
in the case of an individual not entitled to basic pay, other authorized pay. The
amount deducted for any period may not exceed 15 percent of disposable pay, except
that a greater percentage may be deducted upon the written consent of the individ-
ual involved. Ihf the individual retires or resigns, or if his employment or period of
active duty otherwise ends, before collection of the amount of the indebtedness is
completed, deduction shall be made from subsequent payments of any nature due the
individual from the agency concerned. [Italic supplied.]

The VA questions whether the phrase “retired pay” as used in
section 5514 includes payments from the Civil Service Retirement
and Disability Fund or if it simply retains its usual meaning of
payments to retired military members. The VA also questions the
meaning of the last sentence of section 5514(a), and whether offsets
against a former employee’s final salary check or lump-sum leave
payment, both of which are made to employees after their separa-
tion, are governed by the procedures contained in section 5514 or
by the procedures contained in 31 U.S.C. § 3716. We will consider
the questions in the order presented.

OFFSETS AGAINST THE CIVIL SERVICE RETIREMENT FUND

Section 5514 refers to “retired pay” as one source against which
a setoff may be made. As VA points out, “retired pay” is generally
understood to mean benefits received by members or former mem-
bers of the uniformed services. For example, “retired pay” is de-
fined by 5 U.S.C. § 8311(3) as follows:

retired pay means retired pay, retirement pay, retainer pay, or equivalent pay, pay-
able under a statute to a member or former member of a uniformed service, and an
annuity payable to an eligible beneficiary of the member or former member under
chapter 73 of title 10 or section 5 of the Uniformed Services Contingency Option Act
of 1953 (67 Stat. 504), * * *

In contrast, payments from the Retirement Fund are made to
former civilian employees of the Federal Government and are dis-
tinct from retired pay.

While “retired pay” is not defined with specific reference to 5
US.C. § 5514, we find nothing to suggest that Congress intended to
depart from the customary meaning of this term for purposes of
salary offset. We note, in this regard, that offset under 5 U.S.C.
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§ 5514 applies fundamentally to payments made directly by a par-
ticular agency to its employees or former employees. The various
forms of “retired pay” as usually understood fit this description;
however, payments from the Retirement Fund do not since they
are made by OPM, rather than the former employee’s agency.

Further, we note that treating offsets from Retirement Fund
payments as subject to 31 U.S.C. § 3716 instead of 5 U.S.C. § 5514 is
consistent with the administrative regulations issued under both of
these statutory provisions. Under 4 C.F.R. §§ 102.3 and 102.4, off-
sets against the Retirement Fund are specifically stated to be gov-
erned by the procedures set out in 31 U.S.C. §3716. Moreover,
under 5 CF.R. §550.1104(m), an agency’s regulations governing
debt collection through offset must include within their provisions
the following:

(m) Recovery from other payments due a separated employee. Provide for offset
under 31 U.S.C. 3716 from later payments of any kind due the former employee
from the United States, where appropriate, if the debt cannot be liquidated by offset
from any final payment due the former employee as of the date of separation. (See 4
CFR 102.3)

Finally, neither the former nor present versions of section 5514
specifically included payments from the Retirement Fund as a
source for offset for debt collection purposes. We held, prior to the
passage of the Debt Collection Act, that payments from the Retire-
ment Fund were available for offset for the collection of debts due
the government by virtue of the government’s common law rights
as a creditor. See 58 Comp. Gen. 501 (1979) and cases cited therein.
We find nothing in the Debt Collection Act or its legislative history
that indicates any intent to change this long-standing interpreta-
tion or to include payments from the Retirement Fund within the
scope of salary offset under section 5514. Thus we believe that off-
sets against payments from the Retirement Fund are properly gov-
erned by 31 U.S.C. § 3716.

FINAL SALARY CHECK AND LUMP-SUM LEAVE PAYMENT

There are no provisions in the regulations implementing 31
U.S.C. § 3716 that specifically deal with offsets against final salary
checks and lump-sum leave payments. However, the OPM regula-
tions implementing 5 U.S.C. § 5514 require that an agency’s offset
regulations must include the following provision:

(1) Ligquidation from final check. Provide for offset under 31 U.S.C. 3716, if the
employee retires or resigns or if his or her employment or period of active duty ends
before collection of the debt is completed from subsequent payments of any nature
(e.g., final salary payment, lump-sum leave, etc.) due the employee from the paying
agency as of the date of separation to the extent necessary to liquidate the debt. 5
C.F.R. § 550.1104(1).

The supplementary information that accompanied the publication
in the Federal Register of the final regulations provides some am-
plification of this provision:
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(1) Paragraph 550.1104(1) requires paying agencies to provide for collecting an em-
ployee’s debt from any final payments due from their agency. Paragraph
550.1104(m) requires agencies to provide for collecting an employee’s debt from any
subsequent payments due from other government agencies. Two commenters re-
quested guidance on the application of § 5514 to collections from a former employee.
We amended the language in both of the paragraphs to show such collections will
come under 31 U.S.C. 3716. Collections under § 3716 are not subject to the 15 per-
cent limitation. 49 Fed. Reg. 2747 (1984)

As we interpret it, the OPM regulation is consistent with the
language of 5 U.S.C. §5514. The last sentence of 5 U.S.C.
§ 5514(a)(1), quoted previously, provides that if an employee ceases
active duty with an agency “before collection of the amount of the
indebtedness is completed,” deduction shall be made “from subse-
quent payments of any nature due the individual from the agency
concerned.” Clearly, this language means that where offset has
been initiated under section 5514 against the current salary of an
employee, that same offset may reach subsequent final salary and
lump-sum leave payments if necessary to complete the collection
action. In this limited circumstance, an employee’s final salary and
lump-sum leave payments may be regarded as subject to offset
under section 5514.1 On the other hand, where there has been no
antecedent offset against current salary, nothing in the language of
section 5514 requires that section to apply. Instead, an offset
against final salary or lump-sum leave payments here may be
treated as an administrative offset under 31 U.S.C. § 3716, as pro-
vided by the OPM regulation.

The approach taken in the OPM regulation also conforms to the
practice which preceded enactment of the Debt Collection Act. The
final salary check has historically been distinguished from current
pay. Prior to the enactment of the Debt Collection Act, general
debts could not be offset against a federal employee’s current pay
account. 29 Comp. Gen. 99 (1949). However, a different rule was ap-
plied to the final salary check and lump-sum leave payment, that
is, general debts could be setoff against both types of payments. 26
Comp. Gen. 907, 909 (1947) (final salary check); 24 Comp. Gen. 522,
525 (1945) (lump-sum leave payment).

As stated above, the purpose of the Debt Collection Act was to
put teeth into federal debt collection efforts and to provide the
tools needed for that effort, while safeguarding the due process
rights of debtors. Based upon all of the above, we believe that the
OPM regulation placing setoffs against final salary checks and
lump-sum leave payments under the authority of 31 U.S.C. § 3716
is proper. It is a well-established rule that regulations implement-

1 The OPM regulation essentially tracks the language of section 5514 in this re-
spect and thus is consistent with it. In any event, the source of offset makes no prac-
tical difference in this circumstance. No additional hearing would be required to
extend the section 5514 offset to final salary or lump-sum leave payments. More-
over, we view the 15 percent limitation on periodic deductions from disposable pay
as applicable only to offset against current salary; thus, this limitation would not
apply to the final salary and leave payments.
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ing a statute that are issued by the agency charged with adminis-
tering that statute are presumptively valid, unless they are unrea-
sonable or plainly inconsistent with the intent of the statute. Rock-
ville Reminder, Inc. v. United States Postal Service, 480 F.2d 4, 7
(2nd Cir. 1973). Agency regulations will be sustained where the
statutory language is reasonably susceptable to more than one in-
terpretation. Udall v. Tallman, 380 U.S. 1 (1965), rehearing denied
380 U.S. 989 (1965).

We believe that OPM’s interpretation of the statute, restricting
the scope of 5 U.S.C. § 5514 to deductions from current pay and
other deductions which are necessary to complete a section 5514
offset, is consistent with the statutory scheme of the Debt Collec-
tion Act which evidences an intent to treat separately offsets
against current pay accounts, and thus provides dual offset proce-
dures under section 5514 and 3716.

To summarize, offsets from Retirement Fund payments, and off-
sets first initiated against final salary payments and lump-sum
leave payments fall under the authority of 31 U.S.C. § 3716, and
the applicable procedures are those of the Federal Claims Collec-
tion Standards. Accordingly, agencies must provide the individuals,
prior to offset, with the opportunity to obtain review within the
agency. 4 C.F.R. § 102.3(b)(2). In some cases an oral hearing will be
required; in others a ‘“paper hearing” will be sufficient. See 4
C.F.R. § 102.3(c). However, these hearings need not be conducted by
an administrative law judge or individual not under the supervi-
sion or control of the head of the agency.

[B-217403]

Compensation—Prevailing Rate Employees—Wage Schedule
Adjustments—Statutory Limitation—Applicability

The cap on salary rate increases for prevailing rate employees during fiscal year
1980 and succeeding years does not restrict the pay changes required to adjust the
appropriate rate of pay for prevailing rate employees who were “transferred in
place” between the Chicago and Rock Island Districts of the Corps of Engineers as a
result of a realignment of District boundaries on June 29, 1980. These adjustments
did not result from a wage survey and are, therefore outside the scope of the pay
cap legislation.

Matter of: Corps of Engineers—Prevailing Rate Employees—
Effect of Pay Cap on Pay Changes Resulting From
Reassignment Between Wage Areas, September 30, 1985:

The issue here is whether the statutory pay cap on the salary
rates of prevailing rate employees in effect for fiscal year 1980 and
succeeding years applies to pay adjustments for prevailing rate em-
ployees of the Army Corps of Engineers who were ‘“transferred in
place” on June 29, 1980, from the Chicago District to the Rock

Island District as a result of a realignment of district boundaries.
This adjustment places such employees on the same wage sched-
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ules applicable to the rest of the employees in their new
district.! For the reasons set forth below, we hold that the pay cap
does not apply to the adjustments in question.

The National Federation of Federal Employees, as the represent-
ative of prevailing rate employees in the Rock Island District,
Corps of Engineers, Rock Island, Illinois, contends that those pre-
vailing rate employees who were “transferred in place” from the
Chicago District to the Rock Island District on June 29, 1980, as a
result of a realignment of district boundaries were and continue to
be erroneously denied their proper rates of pay since the date of
the transfer. This results from the Corps of Engineers’ refusal to
apply the wage schedules pertaining to the Rock Island District to
these employees.

During fiscal years 1980 through 1984 there were caps enacted
on the pay increases which could be allowed prevailing rate
employees.? The pay increase cap in effect for fiscal year 1980, and
effective at the time the employees in question were transferred to
the Rock Island wage area, provided:

(a) No part of any of the funds appropriated for the fiscal year ending September
30, 1980, by this Act or any other Act, may be used to pay the salary or pay of indi-
vidual in any office or position in an amount which exceeds the rate of salary or
basis pay payable for such office or position on September 30, 1979, by more than
the overall average percentage increase in the General Schedule rates of basic pay,
as a result of any adjustments which take effect during such fiscal year under sec-
tion 5343 of title 5, United States Code, if such adjustment is granted pursuant to a
wage survey (but only with respect to prevailing rate employees described in section
5343(a)(A) of that title).” Section 613(a), Treasury, Postal Service, and General Gov-
ernment Appropriation Act, 1980, Public Law 96-74, September 29, 1979, 93 Stat.
559, 576. [Italic supplied.]

Similar restrictions on increases in wage rates of prevailing rate
employees were enacted each year since fiscal year 1979. The legis-
lative history of the first of these caps on wage increases for pre-
vailing rate employees, which was for fiscal year 1979, shows that
the cap was enacted so that all federal employees, including pre-
vailing rate employees and General Schedule employees, would be
treated equally. See S. Rep. No. 939, 95th Cong., 2d Sess. 55-56
(1978).

! This matter has been presented by Mr. James M. Peirce, President, National
Federation of Federal Employees, under our procedures set forth at 4 C.F.R. Part 22
for decisions on appropriated fund expenditures which are of mutual concern to
agencies and labor organizations. The Commanding Officer, Rock Island District
Corps of Engineers, submitted comments for that agency.

2 For fiscal year 1984, see section 2202 of the Deficit Reduction Act of 1984, Public
Law 98-369, July 18, 1984, 98 Stat. 494, 1058; section 202(b) of the Omnibus Budget
Reconciliation Act of 1983, Public Law 98-270, April 18, 1984, 98 Stat. 157, 158; and
section 110 of Public Law 98-107, October 1, 1983, 97 Stat. 733, 741. For fiscal year
1983, see section 107 of Public Law 97-377, December 21, 1982, 96 Stat. 1830, 1909;
and section 109 of Public Law 97-276, October 2, 1982, 96 Stat. 1186, 1191. For fiscal
year 1982, see section 1701(b) of the Omnibus Budget Reconciliation Act of 1981,
Public Law 97-35, August 13, 1981, 95 Stat. 357, 754. For fiscal year 1981, see section
114 of Public Law 96-369, October 1, 1980, 94 Stat. 1351, 1356. For fiscal year 1980,
see section 613 of the Treasury, Postal Service, and General Government Appropria-
tions Act, 1980, Public Law 96-74, September 29, 1979, 93 Stat. 559, 576.
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The Office of the District Engineer, Rock Island District, con-
tends that section 613 of Public Law 96-74, set forth above, pre-
vents the reassignment of the transferred employees to the Rock
Island District wage schedule as would normally be the practice
under Federal Personnel Manual Supplement (FPM) 532-1, (Inst.
17 April 14, 1980). Specifically, section S11-10, “Special Pay Plan
For Corps of Engineers, U.S. Army Navigation Lock and Dam Em-
ployees,” of FPM Supplement 532-1 provides as follows:

a. Pay policy. Nonsupervisory, leader, and supervisory prevailing rate employees
of the Corps of Engineers, U.S. Army, who are engaged in operating navigation lock

and dam equipment, or who repair and maintain navigation lock and dam operating
machinery and equipment, are subject to one of the following pay provisions.

* * * * * * *

(2) If navigation lock and dam installations under a District headquarters office
are located in more than one FWS wage area, the operating and repair employees
are paid from a special schedule having rates identical to the regular FWS wage
schedule authorized for the headquarters office.

The Commanding Officer explains that on June 29, 1980, as a
result of a realignment of District boundaries, eight locks and dams
on the Illinois Waterway were “transferred in place” from the Chi-
cago District to the Rock Island District. Under the FPM Supple-
ment provision quoted above, when employees under a District
headquarters office are located in more than one federal wage
schedule wage area, as is the case here, the employees all should be
paid on the wage schedule for the wage area containing the Head-
quarters. The District Corps of Engineers contends that it was
unable to reassign the transferred employees to the Rock Island
District wage schedule, as would be normal practice pursuant to
the cited FPM guidance, because in changing from one wage sched-
ule to another the employees would receive a pay increase in
excess of that allowed under the pay cap legislation quoted above.
The District Engineer agrees with the National Federation of Fed-
eral Employees that the situation created is inequitable in that em-
ployees are performing similar work within the Rock Island Dis-
trict, but are receiving substantially different wage rates for the
performance of that work.

We note that in addition to section S11-10 of FPM Supplement
532-1, cited by the District Engineer as providing applicable guid-
ance for applying proper pay schedules, section S8-8 of the same
FPM Supplement is also relevant. That paragraph deals with em-
ployees who are in wage areas or parts of wage areas that are con-
solidated with other wage areas. When that occurs, the employee is
placed in the same grade and step on the new wage schedule as he
was in on the old wage schedule, unless that would result in a
lower rate of pay. The paragraph goes on to set out the rules to
follow when there would be a lower rate of pay in the new wage
schedule. Thus, under both of these provisions of the FPM Supple-
ment, if the pay caps had not been enacted, there is no question



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 915

that the employees who were ‘“transferred in place” would have
been placed on the new wage schedules.

The Office of Personnel Management issued FPM Bulletin 532-
52, December 22, 1983, to provide agencies with guidance in apply-
ing the fiscal year 1984 limitations on appropriated and nonappro-
priated fund wage schedule pay increases for the Federal Wage
System. As noted earlier, the fiscal year 1984 limitation is substan-
tively the same as that pertaining for fiscal year 1980. The FPM
Bulletin states at paragraph 5 as follows:

Other Actions Not Affected

It should be noted that this [fiscal year 1984] pay increase limitation under Public
Law 98-151 does not restrict other pay changes, such as promotions, step increases,
fln;ialn]sfers or reassignments between wage areas, and reclassifications. (Italic in origi-

All of the above sources deal with pay changes that arise for rea-
sons other than wage surveys, for example, area consolidations or
realignments, step increases, transfers, or reassignments. We be-
lieve that the “transfer in place” that occurred here is more analo-
gous to these actions than it is to a wage survey change in salary
rates. The legislative pay cap applies to salary rate changes arising
from a wage survey. We recently reviewed the application of pay
cap legislation to the initial establishment of a new wage schedule
under the provisions of the Monroney Amendment, 5 U.S.C.
§ 5343(d). In that case, 64 Comp. Gen. 227 (1985), we held that the
pay cap applied because the new wage schedule was the direct
result of a wage survey. Here, the ‘“transfer in place” of the em-
ployees from one district to another led, under provisions of the
FPM Supplement 532-1, to application of a different, but existing
wage schedule. Any increase in pay rates because of the use of the
“new”’ (for these particular employees) wage schedule is the result
of the “transfer in place,” not a wage survey.

There is nothing in the express language of the pay caps or in
their legislative histories which would require or support the view
that the restriction on increases in wage rates of prevailing rate
employees contained in the Treasury, Postal Service, and General
Government Appropriations Act of 1980, prohibits the application
of the wage schedules in effect for the Rock Island District to the
prevailing rate employees transferred into that District from the
Chicago District on June 29, 1980. The pay cap language contained
in the appropriations acts is specifically self-limiting to pay in-
creases {“adjustments”) “granted pursuant to a wage survey.” The
wage adjustments required in the circumstances of this case are
the result of a transfer or realignment of wage districts and not as
a result of any particular wage survey. Therefore, the maximum
salary increase restriction for prevailing rate employees is not ap-
plicable to the employees in question.
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In view of the above, the pay caps do not serve as a bar to apply-
ing the applicable wage rate schedules for the Rock Island District
to the employees transferred thereto on June 29, 1980, and the
Corps of Engineers may legally institute the necessary wage adjust-
ments and make retroactive pay adjustments effective as of June
29, 1980.

[B-219348 & .2]

Bids—Invitation for Bids—Cancellation—Erroneous—
Reinstatement Recommended

Contracting officer’s determination to cancel an IFB based on speculation that a
modification which made the protester’s bid low may not have been mailed when a
certified mail receipt shows it was mailed lacks a reasonable basis since the Postal
Service found no evidence of irregularities.

Matter of: Reyes Industries, Inc., September 30, 1985:

Reyes Industries, Inc. (Reyes), protests the Defense General
Supply Center’s (DGSC) cancellation of invitation for bids (IFB) No.
DLA400-85-B-5244, on May 29, 1985, and its resolicitation of the
requirement.

DGSC canceled the solicitation because of its doubt concerning
the authenticity of evidence submitted by the protester to establish
the date of mailing a price modification to its bid. The agency con-
cluded that, in view of its doubt, the integrity of the competitive
system would be better served by canceling the solicitation than by
an award to the protester. Reyes, on the other hand, argues that
the cancellation is arbitrary.

We sustain the protest.

At bid opening, on March 21, 1985, the low bidder was Sierra
Corporation at $34.17 per unit, f.o.b. destination, for 55,000 folding
cots. Reyes was second low at $34.60 per unit, f.o.b. destination
(Reyes also submitted an f.o.b. origin bid). A few hours after bid
opening, Reyes called the DGSC buyer to advize that on March 12
it had sent a bid modification which lowered its price. On March
26, the contracting officer received Reyes’ certified letter of March
12, wherein Reyes lowered its f.o.b. destination price from $34.60
per unit to $33.95 per unit. Reyes also submitted a receipt for certi-
fied mail with a postmark date of March 12, 1985.

Under the IFB late bid clause, a late bid or late bid modification
may be considered, provided it is received prior to award and it
was mailed by registered or certified mail at least 5 days prior to
the bid opening. The clause further provides that the date of mail-
ing of a late bid or bid modification sent by registered or certified
mail is the postmark on the envelope or on the original receipt.

Although the Reyes’ bid modification qualified for consideration
under the late bid clause, the contracting officer became suspicious
of the circumstances surrounding its submission. He noted that the
March 12 modification apparently took 14 days to arrive from
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Texas to DGSC Headquarters at Richmond, Virginia, in contrast to
the Reyes bid itself, which took only 3 days to arrive. He further
noted that the postage meter impression on the envelope was from
Irving, Texas, dated March 12, while the receipt showed a Richard-
son, Texas, postmark dated March 12.

As a result of these suspicions, the DGSC buyer called the Irving,
Texas Post Office, and reports being advised by a Postal Service
employee that a letter metered in Irving and later certified in
Richardson should have been remetered in Richardson.

In addition, the contracting officer noted that a similar situation
involving Reyes and the DGSC installation arose in June 1984 (IFB
No. DLA400-84-B-5824). In that case, when bids were opened on
June 6, 1984, Sierra was low for the same item at $36.53, and Reyes
was second low at $36.60. Both bidders claimed preference as labor
surplus area (LSA) concerns. On June 13, Reyes called the agency
to report that its bid had been revised before bid opening to $36.40,
in a bid modification letter dated May 31. In a confirming letter,
Reyes forwarded a copy of its May 31 letter and a copy of a certi-
fied mail receipt dated June 1, from Richardson, Texas. DGSC
never received the original May 31 bid modification letter. As it
turned out, however, it did not matter. DGSC determined that
Sierra did not qualify as an LSA concern for that procurement, so
that its bid of $36.53 was evaluated at $37.33, using the 2.2 percent
factor for non-LSA bidders. This left Reyes the low bidder at
$36.60, and its price reduction was then accepted.

Because of his concerns, the contracting officer asked the Postal
Service to examine Reyes’ bid modification mailing to determine if
any irregularities existed. An examination was conducted, and es-
sentially the Postal Service reported that it did not find any irregu-
larities.

Nevertheless, the contracting officer remained suspicious. He felt
that, in light of all the circumstances, a serious question arose as to
where or when the Reyes bid modification was actually mailed. He
decided to cancel the solicitation and resolicit the requirement
under negotiated procedures.

In its protest to our Office, Reyes states that the facts surround-
ing the March 12 mailing are not unusual. It explains that its
March 12 bid modification was metered at a private meter machine
in Irving and then delivered to, and certified at, a United States
Post Office in Richardson, Texas, when Reyes’ president dropped
the letter off on his way to take care of other business.

As for the alleged failure of the Richardson Pcst Office to have
remetered the letter, Reyes has submitted a statement dated July
11, 1985, cosigned by Mr. Rod Currey, the Irving Postal Service em-
ployee who was called by the DGSC buyer, and by Reyes’ president.
The statement indicates that the DGSC buyer misunderstood Mr.
Currey’s response, which concerned the use of a postage meter for
a letter at one post office and then having the letter certified and
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mailed at another post office. According to the statement, Mr.
Currey responded that such a letter should have been certified and
mailed at the same post office. The statement concludes that in the
case of a letter metered by a private meter machine, remetering is
not required and that it is “not uncommon for a piece of mail
which is metered in the city to be certified and mailed at a post
office in another city.”

A decision to cancel an IFB after bid opening will not be dis-
turbed unless the decision lacks a reasonable basis. Jackson Marine
Companies, B-218882, et al., April 10, 1984, 84-1 CPD 1402. We
think the decision to cancel this IFB lacked a reasonable basis.

There is absolutely no evidence of any irregularities connected
with the mailing of Reyes’ March 12 bid modification. While Sierra
in its comments to the protest has suggested that it is relatively
easy for a bidder to buy a postmark stamp or to mail a certified
letter to itself and reuse the envelope, the Postal Service investi-
gated these possibilities and found that the Reyes bid modification
envelope had not been previously used and that the postmark on
the Reyes receipt appears to have been made by a Richardson Post
Office stamp.

Specifically, the Postal Service Criminal Laboratory report of
May 3, 1985, concluded that the postmark on Reyes’ certificate is
generally consistent with the hand stamps used at the Richardson
Post Office, but that variations do exist which require further ex-
amination prior to any positive finding. The contracting officer re-
ported to us that the laboratory was asked to conduct this exami-
nation. DGSC has not reported to us any further on the matter, but
Reyes reports that the Postal Service investigation was completed
and no irregularity in the postmark was found.

Moreover, Reyes has refuted the agency’s position that the
March 12 envelope should have been remetered at the Richardson
Post Office. Thus it appears that the letter was properly handled at
the post office.

DGSC’s refusal to make award to Reyes under the IFB boils
down to the fact that Reyes was involved in a similar bid modifica-
tion situation last year. In the agency’s opinion, it is extremely un-
likely that Reyes would have mailed a bid modification that was
not delivered in 1984, and then have mailed another bid modifica-
tion that was delivered 14 days after mailing in 1985, both of which
resulted in Reyes offering the lowest apparent bid prices. The
agency therefore questions whether Reyes’ bid modification was ac-
tually mailed on March 12.

We can understand the agency’s initial concern with the mailing
of Reyes’ bid modification, and its request for an investigation by
the Postal Service. Once the Postal Service completed its investiga-
tion and found no irregularities, the agency’s concern should have
been resolved in favor of considering the modification. DGSC'’s re-
fusal to accept Reyes’ modification at this point is based solely on
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speculation and suspicion. Since Reyes has submitted the requisite
evidence of timely mailing, the bid should be considered as modi-
fied.

Accordingly, we recommend that the resolicitation be canceled,
that the IFB be reinstated, and that an award be made to Reyes, if
otherwise proper.

[B-220572.2]

Contracts—Protests—General Accounting Office Procedures—
Timeliness of Protest—Solicitation Improprieties—Apparent
Prior to Bid Opening/Closing Date for Proposals

Protest against agency use of allegedly proprietary data in competitive solicitation,
not filed until after proposal due date, is dismissed as untimely since protest basis
was apparent from the face of the solicitation. 4 C.F.R. 21.2(a)(1) (1985).

Matter of: Firearms Training Systems, Inc., September 30,
1985:

Firearms Training Systems, Inc. (FTS), protests the disclosure by
the United States Army of allegedly proprietary data in solicitation
No. DABT60-85-R-0155.

FTS contends that in late 1984, it had discussions with Army
personnel and, in December 1984, submitted an unsolicited propos-
al containing proprietary data. On August 6, 1985, the above solici-
tation was issued and FTS submitted a proposal in response. FTS
states that the Army intends to award the contract to another
firm.

We dismiss FTS’s protest as untimely under 4 C.F.R. § 21.2(aX1)
(1985), since it was not filed prior to the closing date for receipt of
proposals and is based on an alleged impropriety which was ap-
parent prior to the closing date. Upon review of the solicitation,
FTS should have known that its allegedly proprietary data was
being used, but participated in the procurement before filing its
protest.
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ACCOUNTABLE OFFICERS

Courts. (See COURTS, Administrative matters, Employees, Account-

able officers) “
Embezzlement, loss, etc.
Liability

Accountable officer who embezzled collections is liable only for the
actual shortage of funds in her account. Although her failure to de-
posit the funds in a designated depository caused the Government to
lose substantial interest on the funds, the lost interest should not be
included in measuring her pecuniary liability as an accountable offi-

Liability
Generally
Accountable officer who embezzled collections is liable only for the
actual shortage of funds in her account. Although her failure to de-
posit the funds in a designated depository caused the Government to
lose substantial interest on the funds, the lost interest should not be
included in measuring her pecuniary liability as an accountable offi-

Upon convicting an accountable officer of embezzlement, court or-
dered restitution as condition of probation as authorized by 18 U.S.C.
3651. Since agency was still attempting to mitigate its loss, amount
submitted to court was an estimate not intended to reflect full
amount of actual loss. In these circumstances, lower amount in resti-
tution order does not preclude agency from asserting civil claim for
actual loss as finally determined..........cc.coceveeiiniieneiceeeeceeeeieenene

Pursuant to the request of an accountable officer for whom relief
was denied under 31 U.S.C. 3527 and in accordance with the require-
ments of 5 US.C. 5512, General Accounting Office reports the bal-
ance claimed due against the accountable officer to the Attorney
General of the United States in order that legal action be instituted
AEAINSE the OffICET ..cooveuiiiceeice et se s s e

Pursuant to the request of an accountable officer for whom relief
was denied under 31 U.S.C. 3527 (1982) and in accordance with the
requirements of 5 U.S.C. 5512 (1982), General Accounting Office re-
ports the balance claimed due against the accountable officer to the
Attorney General of the United States in order that legal action be
instituted against the offiCer..........ecooouerieeiieineceeeeec e

Accountable officers are automatically and strictly liable for public
funds entrusted to them. When a loss occurs, if relief pursuant to an
applicable statute has not been granted, collection of the amount lost

921

Page

303

303

303

605

606



922 INDEX DIGEST

ACCOUNTABLE OFFICERS—Continued
Liability—Continued
Generally—Continued
by means of administrative offset is required to be initiated immedi-
ately in accordance with 5 U.S.C. 5512 (1982) and section 102.3 of the
Federal Claims Collection Standards, 4 C.F.R. ch. II (1985). Should
the accountable officer request it, GAO is required by section 5512 to
report the amount claimed to the Attorney General, who is required
to institute legal action against the officer. There is no discretion to
not report the debt or to not sue the officer; the act is mandatory.
Collection by administrative offset under section 5512 should proceed
during the pendency of the litigation, but may be made in reasonable
installments, rather than by complete stoppage of pay. Collection of
the debt prior to or during the pendency of litigation does not
present the courts with a moot issue since the issue at trial concerns
the original amount asserted against the officer, not the balance re-
maining t0 be Paid ..o e
Relief
Lack of due care, etc.
Relief denied

Relief is denied to Secret Service Agent whose carry-on luggage
containing $1,000 cash advance was stolen when left unattended in
crowded Bogota Colombia, airport. Advance was for purchasing coun-
terfeit U.S. currency, and therefore was of the nature anticipated in
61 Comp. Gen. 313 (1982). However, in this case, agent’s negligence in
leaving bag unattended in a public place was the proximate cause of
the loss. Presence of armed police escort standing nearby does not ab-
solve agent of duty to personally safeguard Government funds en-
trusted to his care. B-210507, April 4, 1983, distinguished......................

Negligence
What constitutes

Relief is denied to Secret Service Agent whose carry-on iuggage
containing $1,000 cash advance was stolen when left unattended in
crowded Bogota Colombia, airport. Advance was for purchasing coun-
terfeit U.S. currency, and therefore was of the nature anticipated in
61 Comp. Gen. 313 (1982). However, in this case, agent’s negligence in
leaving bag unattended in a public place was the proximate cause of
the loss. Presence of armed police escort standing nearby does not ab-
solve agent of duty to personally safeguard Government funds en-
trusted to his care. B-210507, April 4, 1983, distinguished......................

Physical losses, etc., of funds, vouchers, etc.

Relief is denied to Secret Service Agent whose carry-on luggage
containing $1,000 cash advance was stolen when left unattended in
crowded Bogota Colombia, airport. Advance was for purchasing coun-
terfeit U.S. currency, and therefore was of the nature anticipated in
61 Comp. Gen. 313 (1982). However, in this case, agent’s negligence in
leaving bag unattended in a public place was the proximate cause of
the loss. Presence of armed police escort standing nearby does not ab-
solve agent of duty to personally safeguard Government funds en-
trusted to his care. B-210507, April 4, 1983, distinguished......................

Physical losses, etc., of funds, veuchers, etc.

Blank travelers checks obtained by the Government for issuance to

its employees in lieu of cash travel advances do constitute official
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ACCOUNTABLE OFFICERS—Continued
Relief—Continued
Physical losses, etc., of funds, vouchers, etc.—Continned

Government funds, the physical loss or disappearance of which
would entail financial liability for the accountable officer involved.
That liability may be relieved by General Accounting Office, under
31 U.S.C. 3527 (1982), in the same manner as liability for a loss in-
volving cash or other Government funds ...........cccceeeeeveecreicricecreeennene

ADMINISTRATIVE DETERMINATIONS

Conclusiveness

Contracts
National emergency procurement

General Accounting Office (GAO) will not disturb determination
and findings justifying negotiation for purchase of mobilization base
item, since under 10 U.S.C. 2304(a)(16), determination is final. How-
ever, GAO will consider whether findings support the determination.
In addition, determination of itself does not justify sole source award
when defense agency’s immediate requirements apparently can be
Met DY Other SUPPLIETS ......ccvvvirieerirrenteeeetet ettt ntese st s eseaas s e s senae

Reasonableness of discretionary exercise of authority

The details of the contracting agency’s proposed corrective action
are matters for the sound discretion and judgment of the agency. The
inability to achieve total competitive equality in a recompetition or
speculation as to the agency’s likely bad faith in evaluating the re-
competition does not preclude otherwise appropriate corrective
BCLION c.uoueieeutenteseeuieteeee e teeesteeuese st sentesaestass e eesteaseasaseesstesassantenreseensenssatassenseneen

ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS
Purpose, (See COURTS, Administrative matters, purpose of Admin-
istrative Office of U.S. Courts)

ADMINISTRATIVE PROCEDURE ACT
Applicability
Environmental Protection Agency
Environmental Protection Agency (EPA) is responsible for design-
ing and administering fuel economy performance test and computing
Corporate Average Fuel Economy (CAFE) ratings for auto makers.
Request questioned EPA’s handling of CAFE tests and ratings in
three specific areas. Findings are: 1) EPA has broad statutory author-
ity to refine test procedures, even if harder tests have the effect of
raising CAFE standards slightly; 2) EPA’s use of informal Advisory
Circulars instead of rulemaking procedures to effect test changes is
improper unless test changes are ‘technical and clerical
amendments[s]’ exempted from rulemaking by statute, or unless one
of the Administrative Procedure Act exceptions applies; and 3) Rule-
making proposing adjustments to CAFE ratings is a legally adequate
response to a court order to address discrepancies resulting from test
changes EPA made in 1979. To Rep. Dingell.........ccccovveeimvonernniiinnnee.
Rulemaking
Propriety
Environmental Protection Agency (EPA) is responsible for design-
ing and administering fuel economy performance test and computing
Corporate Average Fuel Economy (CAFE) ratings for auto makers.
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ADMINISTRATIVE PROCEDURE ACT—Continued
Rulemaking—Continued
Propriety—Continued
Request questioned EPA’s handling of CAFE tests and ratings in
three specific areas. Findings are: 1) EPA has broad statutory author-
ity to refine test procedures, even if harder tests have the effect of
raising CAFE standards slightly; 2) EPA’s use of informal Advisory
Circulars instead of rulemaking procedures to effect test changes is
improper unless test changes are ‘technical and clerical
amendment[s]” exempted from rule making by statute, or instead of
rulemaking procedures to effect test changes is improper unless test
changes are ‘“technical and clerical amendment[s]’ exempted from
rule making by statute, or unless one of the Administrative Proce-
dure Act exceptions applies; and 3) Rulemaking proposing adjust-
ments to CAFE ratings is a legally adequate response to a court
order to address discrepancies resulting from test changes EPA made
in 1979. To Rep. Dingell......cccccorevnmeirinmiiiiniicreninne st sssssnanns

ADVERTISING

Advertising ¢. negotiation

Mess attendant services

Agency decision to use a cost-type, negotiated contract in lieu of a
fixed-price, formally advertised contract in procuring mess attendant
services is not justified by variations in meal counts and attendance,
the lack of a contractual history, or the need for managerial and
technical expertise. Although the Competition in Contracting Act of
1984 eliminates the preference for formally advertised procurements
(now ‘‘sealed bids”’), and would apply to any resolicitation, the imple-
menting provisions of the Federal Acquisition Regulation (FAR) do
provide criteria for determining whether a procurement should be
conducted by the use of sealed bids or competitive proposals. General
Accounting Office recommends that contracting agency not exercise
contract renewal options, and instead conduct a new procurement ac-
cording to the applicable FAR provisions.........cccceceeerveeverereenineisnnisnisunninne

Negotiation propriety

Agency decision to use a cost-type, negotiated contract in lieu of a
fixed-price, formally advertised contract in procuring mess attendant
services is not justified by variations in meal counts and attendance,
the lack of a contractual history, or the need for managerial and
technical expertise. Although the Competition in Contracting Act of
1984 eliminates the preference for formally advertised procurements
(now ‘“‘seal bids”), and would apply to any resolicitation, the imple-
menting provisions of the Federal Acquisition Regulation (FAR) do
provide criteria for determining whether a procurement should be
conducted by the use of sealed bids or competitive proposals. General
Accounting Office recommends that contracting agency not exercise
contract renewal options, and instead conduct a new procurement ac-
cording to the applicable FAR provisions.........cccceceveeeervernecnsenneeeneeneenennens

Commerce Business Daily

Automatic data processing equipment

A protest is sustained where the agency rejected a potential source
of supply by making award on a sole-source basis prior to the expira-
tion of the mandatory 30-day Commerce Business Daily (CBD) publi-
cation requirement outlined in the Small Business Act, as amended
by Pub. L. 98-72, and where the protester’s offered products comply
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ADVERTISING—Continued
Commerce Business Daily—Continued
Automatic data processing equipment—Continued
with the requirements of the procurement as outlined in the CBD
SYIOPSIS c.cveeriririretitstiiesiessestseeasaseseesarassasesasssssssessssssesesessssesssssensesesessssoseses
In reviewing an agency’s evaluation of written responses to a Com-
merce Business Daily notice of intent to place an order against a par-
ticular vendor’s nonmandatory automated data processing equipment
schedule contract, GAO’s role is to ascertain whether there was a
reasonable basis for the evaluation and whether the evaluation was
consistent with seeking a competitive solicitation, if possible, of the
AZENCY’S TEQUITEIMENTS ...cveuerirtriieirrerenreneeeeteieasesesseressessesessesessessssessssessenes
Orders under ADP schedule
Unreasonable
Less costly alternative
Contracting agency’s decision to issue a delivery order for automat-
ic data processing (ADP) equipment and “technical support services”
to a nonmandatory ADP Schedule contractor is improper where a re-
sponse to a Commerce Business Daily notice of the agency’s intention
to place the order would have indicated a less costly alternative but
for the agency’s unreasonable evaluation of the costs for the support
SEEVICES .ceuvetiiitieieeciiiiieeece sttt et eses s e e enasaasse e aesaseesanessasssaessasssesssesseeensssases
Failure to synopsize procurement
Incomplete synopsis
A protest is sustained where the agency rejected a potential source
of supply for failure to demonstrate compliance with a requirement
which was neither set forth in a CBD “source sought”’ synopsis nor
otherwise made known to the vendor ........cccvncerernmnrcnnencnceinecreeenes
Negotiated procurement
Sole-source basis
General Accounting Office denies protest alleging that agency
failed to comply with Pub. L. No. 98-72 requirement that intent to
place noncompetitive orders under a basic ordering agreement be
synopsized in the Commerce Business Daily where a spot check indi-
cates that the orders were in fact synopsized except in cases where
the urgency exception was properly invoked........ccccoevervierrenervenrecrieninene
Prohibition in Pub. L. 98-72 against commencing negotiations for
the award of a sole-source contract until at least 30 days have
elapsed from the date of publication in the Commerce Business Daily
of a notice of intent to contract refers to the date of actual publica-
tion, and may not be negated by a regulatory provision, section 5.203
of Department of Defense Federal Acquisition Regulation Supple-
ment, establishing a presumption that a synopsis electronically
transmitted to the CBD has been published 2 days thereafter. Harris
Corp., B-217174, Apr. 22, 1985, 64 Comp. Gen. 480, 85-2 C.P.D. 455
ClATIFIEM ...ttt ettt sttt et et e a et e na et e st nane
Publication requirement
Prior to ordering under basic ordering agreement
Spare parts procurement
General Accounting Office denies protest alleging that agency
failed to comply with Pub. L. No. 98-72 requirement that intent to
place noncompetitive orders under a basic ordering agreement be
synopsized in the Commerce Business Daily where a spot check indi-
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ADVERTISING—Continued
Commerce Business Daily—Continued
Publication requirement—Continued
Prior to ordering under basic ordering agreement—Continued
Spare parts procurement—Continued
cates that the orders were in fact synopsized except in cases where
the urgency exception was properly invoked..........cccoecvveverenrrnccrccnnnnnns
Submission of synopsis
General Accounting Office denies protest alleging that agency
failed to comply with Pub. L. No. 98-72 requirement that intent to
place noncompetitive orders under a basic ordering agreement be
synopsized in the Commerce Business Daily where a spot check indi-
cates that the orders were in fact synopsized except in cases where
the urgency exception was properly invoked..........cccceeeveninnnnncnrecnrcnne.
Urgency of procurement
General Accounting Office denies protest alleging that agency
failed to comply with Pub. L. No. 98-72 requirement that intent to
place noncompetitive orders under a basic ordering agreement be
synopsized in the Commerce Business Daily where a spot check indi-
cates that the orders were in fact synopsized except in cases where
the urgency exception was properly invoked...........cccocevvnevecnnereevccnenenene

AGENCY FOR INTERNATIONAL DEVELOPMENT

Advance of funds

Interest
As belonging to United States . others

Advances in excess of immediate cash needs to a subgrantee of an
assistance award are not expenditures for grant purposes, and, under
the terms of the agreement, interest earned on these funds prior to
their expenditure for allowable costs must be paid to AID unless
exempt under 31 U.S.C. 6503(Q).......cccoevvreereeererrereeeerreerereeeresee e sese e ssseaes

Foreign aid programs. (See FOREIGN AID PROGRAMS)

Loan agreements, etc.

Cancellation
Contractor’s claim

A claim which arises from an action taken by the Agency for
International Development during a time of combat, and not from
the noncombat activities of the United States Armed Forces or its
members or civilian employees, is not cognizable under the Military
Claims Act, 10 U.S.C. 2733, or the Foreign Claims Act, 10 US.C.
2734. However, it would be cognizable under General Accounting Of-
fice’s general claims settlement authority, 31 U.S.C. 3702, had not
the 6-year statute of limitations specified in that section run................

AGREEMENTS

Interagency
Transactions between Government agencies and nonappropriated

fund instrumentalities
Propriety

Graduate School of Department of Agriculture, as a non-appropri-
ated fund instrumentality (NAFI), is not a proper recipient of “inter-
agency”’ orders from Government agencies for training services pur-
suant to the Economy Act, 31 U.S.C. 1535, or the Government Em-
ployees Training Act, 5 U.S.C. 4104 (1982). Interagency agreements
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AGREEMENTS—Continued
Interagency—Continued
Transactions between Government agencies and nonappropriated
fund instrumentalities—Continued
Propriety—Continued
are not proper vehicles for transactions between NAFIs and Govern-
ment agencies. Overrules, in part, 37 Comp. Gen. 16 .........cccccoreeerenen.e..

AGRICULTURE DEPARTMENT
Agriculture Graduate School. (See AGRICULTURE GRADUATE
SCHOOL)
Forest Service
Fees
Collection by contractor employees
Department of Agriculture proposal to permit contractor employ-
ees to collect recreation fees in national forests is permissible. Gener-
al Accounting Office decision in 62 Comp. Gen. 339 (1982), holding
that a similar proposal involving volunteers was not permissible, is
not pertinent in view of current plan to use contractor employees.
Further, in view of a recent change in Office of Management and
Budget Circular No. A-76, the collection of established fees should
not be considered to be an inherent governmental function, and
therefore need not be performed only by government employees. This
decision distinguishes 62 Comp. Gen. 339......ccccccvevrrenrerenrrenernnnresesenennene

AGRICULTURE GRADUATE SCHOOL

Nongovernmental instrumentality

Transactions with Government agencies
Interagency agreements
Propriety

Graduate School of Department of Agriculture, as a non-appropri-
ated fund instrumentality (NAFI), is not a proper recipient of “inter-
agency”’ orders from Government agencies for training services pur-
suant to the Economy Act, 31 U.S.C. 1535, or the Government Em-
ployees Training Act, 5 U.S.C. 4104 (1982). Interagency agreements
are not proper vehicles for transactions between NAFIs and Govern-
ment agencies. Overrules, in part, 37 Comp. Gen. 16 ........ccccceeeriiinencee

ALLOWANCES
Basis Allowance for quarters. (See QUARTERS ALLOWANCE, Basic
Allowance for quarters (BAQ))
Military
Quarters allowance. (See QUARTERS ALLOWANCE)
Military Personnel
Basic Allowance for quarters (BAQ). (See QUARTERS ALLOW-
ANCE, Basic allowance for quarters (BAQ))
Quarters allowance. (See QUARTERS ALLOWANCE)
Relocation
Persons Displaced by Federal Programs
The change-of-station allowances authorized by 5 U.S.C. 3375 are
payable upon relocation to, as well as return from, an Intergovern-
mental Personnel Act assignment. The fact that an employee’s
family was residing at the location of his assignment and that the
full range of allowances, therefore, was not authorized when the em-
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ALLOWANCES—Continued
Relocation—Continued
Persons Displaced by Federal Programs—Continued
ployee reported to the university does not preclude payment of any
or all of those allowances incident to the employee’s return following
completion of the assignment. There is no statutory or regulatory re-
quirement that the employee be authorized or incur specific expenses
in reporting to the Intergovernmental Personnel Act assignment as a
condition to paying those expenses upon its termination.........................
Station. (See STATION ALLOWANCES)
Temporary duty all allowances
Per diem. (See SUBSISTENCE, Per diem, Temporary duty)
Temporary lodging allowance
Civilian employees upon transfer. (See OFFICERS AND EMPLOY-
EES, Transfers, Temporary quarters)

ANTI-DEFICIENCY ACT. (See APPROPRIATIONS, Deficiencies, Anti-
Deficiency Act)

APPROPRIATIONS
Anti-Deficiency Act. (See APPROPRIATIONS, Deficiencies, Anti-De-
ficiency Act)
Augmentation
Details
Improper
Except under limited circumstances, nonreimbursable details of
employees from one agency to another violates the law that appro-
priations be spent only for the purposes for which appropriated (31
U.S.C. 1301(a)), and unlawfully augments the appropriations of the
agencies making use of the detailed employees. The appropriations of
a loaning agency may not be used in support of programs for which
its funds have not been appropriated.............cccceeerieerereneenerceeinenencreeesnenens
Services between agencies
Except under limited circumstances, nonreimbursable details of
employees from one agency to another violates the law that appro-
priations be spent only for the purposes for which appropriated (31
U.S.C. 1301(a)), and unlawfully augments the appropriations of the
agencies making use of the detailed employees. The appropriations of
a loaning agency may not be used in support of programs for which
its funds have not been appropriated...........cccocevevnererviveneenennreneneneneeenenens
Authorization
Deviations
The National Endowment for Democracy, a private non-profit or-
ganization, was authorized to receive $31.3 million in fiscal year 1984
in grant moneys, to be provided by USIA. Funding, however, was
subject to earmarks of $13.8 million and $2.5 million for two specific
subgrantees. Subsequent to enactment of the authorization, the En-
dowment received $18 million in its fiscal year 1983 appropriation.
General Accounting Office concludes that, contrary to the actual dis-
position of grant funds by the Endowment, the earmark language of
the authorization was binding on the Endowment, and that the En-
dowment must comply with earmark requirements in future grant
AWATAS ..evvirinieieierenteit e tsse st e st s sese st e e sesessssessssesassesestssessssessssasssssssssssanessesens
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APPROPRIATIONS—Continued

Availability

Air purifiers (Ecologizers)

Smoke-eaters that would be placed on the desk of Federal employ-
ees who smoke can be purchased with appropriated funds where they
are intended to and will provide a general benefit to all employees
working in the area ...t

Art objects

GAO has no objection to purchase by U.S. Tax Court of paintings
and other art objects for individual judges’ offices and chambers, pro-
vided that each purchase “is consistent with work-related objectives
and the agency mission, and is not primarily for the personal conven-
ience or personal satisfaction of a Government officer or employee.”
63 Comp. Gen. 110, 113........coiieeerierecrcrrnrnnessesseneeserseeseesesessasesesenes

Christmas cards

General Accounting Office is unable to act on Congressman’s re-
quest to invoke $300 penalty against agency head who sent holiday
greeting letters as penalty mail because jurisdiction over penalty
mail is with the Postmaster General. However, postal regulations
were relaxed in 1984 giving the impression that it might be permissi-
ble to mail Christmas cards at Government expense. GAO believes
that agency heads are still obliged to follow the longstanding injunc-
tion of this Office against sending Christmas cards at public expense
absent specific statutory authority for such printing and mailing. If
our rules are followed, agency heads must determine that it is not
proper to mail holiday greetings as penalty mail.......cccccoccoeveveeermrecrenenee

Contract services
Consultant firms
Restriction

Fiscal Year 1985 appropriation to Board of International Broad-
casting provided that not to exceed $15,000 was available for consult-
ing fees and no such fees could be paid after January 1, 1985, if Di-
rector’s position was vacant. The phrase ‘“‘not to exceed” sets maxi-
mum amount that can be expended in fiscal year 1985 whether or
not Director’s position is filled.........cccccevvirivinnrniiniceninnencerecrnreeseessenes

Contracts
Research and development
Small Business Innovation Development Act
Operational v. R&D Activities

Under the Small Business Innovation Development Act, the De-
partment of Agriculture must obligate a certain portion of its extra-
mural research and research and development (R&D) budget to fund
small business participation under the Small Business Innovation
Research (SBIR) Program. The fiscal year 1985 appropriation for the
Department of Agriculture includes $5 million for external research
for foreign market development to be paid for in foreign currencies.
The Act, which does not require that every eligible research or R&D
Program participate in the SBIR Program, provides no authority to
pay for foreign market development research in U.S. currency or,
absent specific authority, to use any appropriated funds other than
in accord with the terms of the applicable appropriation............ccc........

Entertainment. (See ENTERTAINMENT)
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APPROPRIATIONS—Continued
Availability—Continued
Expenses incident to specific purposes
Necessary expenses
GAO has no objection to purchase by U.S. Tax Court of paintings
and other art objects for individual judges’ offices and chambers, pro-
vided that each purchase “is consistent with work-related objectives
and the agency mission, and is not primarily for the personal conven-
ience or personal satisfaction of a Government officer or employee.”
63 Comp. Gen. 110, 113.......c.ooomiieeeeeereiciiiicit et et as
Government corporations
Pennsylvania Avenue Development Corporation
Pennsylvania Avenue Development Corporation (PADC) may in-
stall a memorial plaque and designate a site within an area under its
jurisdiction and control in honor of a deceased former chairperson of
the PADC using funds donated to it. PADC has been vested with au-
thority to determine the character of and necessity for its obligations
and expenditures and to accept gifts of financial aid from any source
and comply with the terms thereof. These authorities are sufficient
to free PADC from restriction otherwise imposed upon Government
agencies in the expenditure of appropriated funds except where a
statutory restriction expressly applies to Government corporations.
No law expressly precludes proposed expenditure by PADC. Further-
more, no law precludes PADC from designating property under its
control in honor of deceased former chairperson of PADC......................
Health services for employees
Billings for the costs of comprehensive physical fitness evaluations
and laboratory blood tests, administered to employees as part of the
National Park Service, Alaska Regional Office, physical fitness pro-
gram may be certified for payment. Section 7901 of Title 5, US.C,,
which authorizes heads of agencies to establish health service pro-
grams providing examinations and preventive programs, and the im-
plementing regulations issued by the Office of Management and
Budget, the Office of Personnel Management, and the General Serv-
ices Administration, permit the use of appropriated funds for the
testing, education, and counseling parts of the fitness program ............
Billings for employees’ use of a private health club for physical ex-
ercise, as part of the National Park Service, Alaska Regional Office,
physical fitness program may not be certified for payment. Although
5 U.S.C. 7901 authorizes agency heads to establish health service pro-
grams providing preventive programs relating to employee health,
the implementing regulations issued by the Office of Management
and Budget, the Office of Personnel Management, and the General
Services Administration, limit the scope of these programs for execu-
tive branch agencies. These regulations do not authorize use of ap-
propriated funds for physical exercise as part of health service pro-

Medical Fees
Authorization requirement
No authority exists for the use of appropriated funds to pay for a
smoker rehabilitation program for Federal employees who wish to
stop smoking. Such medical care and treatment are personal to the
individual employee and payment therefore may not be made from
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APPROPRIATIONS—Continued
Availability—Continued
Medical Fees—Continued
Authorization requirement—Continued
appropriated funds unless provided for in a contract of employment
or by statute or valid regulation .............ccceeeereieeererceieereee e
Physical examinations
Billings for the costs of comprehensive physical fitness evaluations
and laboratory blood tests, administered to employees as part of the
National Park Service, Alaska Regional Office, physical fitness pro-
gram may be certified for payment. Section 7901 of Title 5, U.S.C,,
which authorizes heads of agencies to establish health service pro-
grams providing examinations and preventive programs, and the im-
plementing regulations issued by the Office of Management and
Budget, the Office of Personnel Management, and the General Serv-
ices Administration, permit the use of appropriated funds for the
testing, education, and counseling parts of the fitness programs...........

Necessary expenses. (See APPROPRIATIONS, Availability, Ex- '

penses incident to specific purposes, Necessary expenses)
Personal furnishings, etc. for employees
Art objects
GAO has no objection to purchase by U.S. Tax Court of paintings
and other art objects for individual judges’ offices and chambers, pro-
vided that each purchase “is consistent with work-related objectives
and the agency mission, and is not primarily for the personal conven-
ience or personal satisfaction of a Government officer or employee.”
63 Comp. Gen. 110, 113 ...ttt
Handicapped employees
Employee without use of her arms who shipped her specially
equipped automobile between duty stations within the continental
United States may be reimbursed for shipping costs. The agency
found, pursuant to the Rehabilitation Act of 1973, that employee was
a qualified handicapped employee, that reimbursement was cost ben-
eficial, that it constituted a reasonable accommodation to the em-
ployee, and that such reimbursement did not impose undue hardship
on the operation of the personnel relocation program. Authorization
under the Rehabilitation Act satisfies the “except as specifically au-
thorized” language in 5 U.S.C. 5727(8).......ccoceveerurrreeinerenenrnecneeseeseenenenne
Specially equipped automobile, (Se¢ APPROPRIATIONS, Avail-
ability, Specially equipped automobile
Plaques
Pennsylvania Avenue Development Corporation (PADC) may in-
stall a memorial plaque and designate a site within an area under its
jurisdiction and control in honor of a deceased former chairperson of
the PADC using funds donated to it. PADC has been vested with au-
thority to determine the character of and necessity for its obligations
and expenditures and to accept gifts of financial aid from any source
and comply with the terms thereof. These authorities are sufficient
to free PADC from restriction otherwise imposed upon Government
agencies in the expenditure of appropriated funds except where a
statutory restriction expressly applies to Government corporations.
No law expressly precludes proposed expenditure by PADC. Further-
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APPROPRIATIONS—Continued
Availability—Continued
Plagues—Continued
more, no law precludes PADC from designating property under its
control in honor of deceased former chairperson of PADC......................
Promoting public support or opposition
Possibly with the exception of 18 U.S.C. 1918, a penal antilobbying
statute administered by the Dept. of Justice, there is no antilobbying
restriction against the use of TVA fiscal year 1985 appropriations for
grass roots 1obbying activities.........ceeceeremnrrerercecnnnrineceerernnnnneseecesesnsesenes
Publicity and propaganda
Lobbying. (See LOBBYING)
Political activities
Possibly with the exception of 18 U.S.C. 1913, a penal antilobbying
statute administered by the Dept. of Justice, there is no antilobbying
restriction against the use of TVA fiscal year 1985 appropriations for
grass roots lobbying activities...........ecoeeevrrrrnercrcrrnnnnncreenrnrsssssssssassenssens
Refugee assistance
The Office of Refugee Resettlement (ORR) did not impound funds
under the fiscal year 1984 continuing resolution so long as it made
available for obligation the full $585,000,000 appropriated for the ref-
ugee and entrant assistance account. The continuing resolution ap-
propriated a lump-sum amount for the refugee and entrant assist-
ance account, rather than specific amounts for the various programs
funded by that account. Allocations specified in the congressional
committee reports were not binding on the ORR and it could allocate
funds differently so long as it did not withhold any of the total
$585,000,0000 appropriation .......cc..coeeveeeereverereieeeeesessesesesssessssssesesessees
The Office of Refugee Resettlement, in allocating funds appropri-
ated for refugee and entrant assistance under the fiscal year 1984
continuing resolution, misinterpreted earlier decisions of this Office.
“Current rate” as used in continuing resolutions refers to a definite
sum of money rather than a program level. The different result
reached in B-197636, Feb. 25, 1980, was limited to the unusual facts
IN that CASE ..ottt sae s et sae s
Unobligated fiscal year 1984 carryover funds should not be deduct-
ed from the sum appropriated for refugee and entrant targeted as-
sistance by the Fiscal Year 1985 Continuing Resolution. The general
rule set forth in 58 Comp. Gen. 530 (1979) on which the Office of Ref-
ugee Resettlement (ORR) relied is distinguished. The result is also
supported by strong expressions of congressional intent in the legisla-
BIVE RISEOTY ...ttt ettt et re et e e st et se et s e senteneens
Specially equipped automobile
Employee without use of her arms who shipped her specially
equipped automobile between duty stations within the continental
United States may be reimbursed for shipping costs. The agency
found, pursuant to the Rehabilitation Act of 1973, that employee was
a qualified handicapped employee, that reimbursement was cost ben-
eficial, that it constituted a reasonable accommodation to the em-
ployee, and that such reimbursement did not impose undue hardship
on the operation of the personnel relocation program. Authorization
under the Rehabilitation Act satisfies the “except as specifically au-
thorized” language in 5 U.S.C. 5727(2) ..cvoveveeeeeeeeeerersreeeeesrseesesesessessesessessans
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APPROPRIATIONS—Continued
Claims
Personal property losses
Amount recovered by Govt. agency from private party or insurer
representing liability for damage to Govt. motor vehicle may not be
retained by agency for credit to its own appropriation, but must be
deposited in general fund of Treasury as miscellaneous receipts in ac-
cordance with 31 U.S.C. 3302(b). 61 Comp. Gen. 537 is distinguished....
Continuing resolutions
Availability of funds
Unobligated fiscal year 1984 carryover funds should not be deduct-
ed from the sum appropriated for refugee and entrant targeted as-
sistance by the Fiscal Year 1985 Continuing Resolution. The general
rule set forth in 58 Comp. Gen. 530 (1979) on which the Office of Ref-
ugee Resettlement (ORR) relied is distinguished. The result is also
supported by strong expressions of congressional intent in the legisla-
BIVE ISEOTY ...ttt ettt et ess s s s s
Current rate of program operations
The Office of Refugee Resettlement, in allocating funds appropri-
ated for refugee and entrant assistance under the fiscal year 1984
continuing resolution, misinterpreted earlier decisions of this Office.
“Current rate” as used in continuing resolutions refers to a definite
sum of money rather than a program level. The different result
reached in B-197636, Feb. 25, 1980, was limited to the unusual facts
IN Ehat CASE ...ceceeeieeierec e et ae s
Expiration
Unobligated balance availability
Unobligated fiscal year 1984 carryover funds should not be deduct-
ed from the sum appropriated for refugee and entract targeted assist-
ance by the Fiscal Year 1985 Continuing Resolution. The general
rule set forth in 58 Comp. Gen. 530 (1979) on which the Office of Ref-
ugee Resettlement (ORR) relied is distinguished. The result is also
supported by strong expressions of congressional intent in the legisla-
BIVe NISEOTY ...ocviniiccie et
Impoundment of funds
Recession ¢. resolutions
Temporary resolutions
Rationale for deferral
Although General Accounting Office differs from the ORR in arriv-
ing at the amount made available in Fiscal Year 1985 by the Con-
tinuing Resolution for refugee and entrant targeted assistance, we do
not consider ORR to have violated the Impoundment Control Act, 2
U.S.C. 681 et seq. (1982). This case involves a good faith disagreement
regarding the total amount of funds available for a particular pro-
gram. There is no evidence that any agency official determined that
the funds in question should not be spent for fiscal policy or other
T@ASOMIS. 1.veuevvererenrarrsnsesesseseststssesestsetatasesentosssmsansetssnsesssessesasesasentasesssassstesassssesesens
Refugee assistance programs
The Office of Refugee Resettlement (ORR) did not impound funds
under the fiscal year 1984 continuing resolution so long as it made
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APPROPRIATIONS—Continued
Continuing resolutions—Continued
Refugee assistance programs—Continued
available for obligation the full $585,000,000 appropriated for the ref-
ugee and entrant assistance account. The continuing resolution ap-
propriated a lump-sum amount for the refugee and entrant assist-
ance account, rather than specific amounts for the various programs
funded by that account. Allocations specified in the congressional
committee reports were not binding on the ORR and it could allocate
funds differently so long as is did not withhold any of the total
$585,000,000 appropriation ........c...eeeereeeeereeeessseieesessisesssisesesssensssssssens
Contracts
Amounts recovered under defaulted contracts
Disposition
Funding replacement contracts
A performance bond, forfeited to the Government by a defaulting
contractor, may be used to fund a replacement contract to complete
the work of the original contract. The performance bond constitutes
liquidated damages which may be credited to the proper appropria-
tion account in accordance with analysis and holding in 62 Comp.
Gen. 678 (1983). 46 Comp. Gen. 554 (1966) is modified to conform to
this decision. Requirements for documentation of the accounting
transactions are set forth in the General Accounting Office Policy
and Procedures Manual for Guidance of Federal Agencies.....................
Deficiencies
Anti-Deficiency Act
Violations
Not established
ICC actions did not violate the Anti-deficiency Act, 31 U.S.C. 1341
(1982) because it never expended funds or incurred obligations in
excess or advance of available appropriations as apportioned by
OMB. Actions taken by the ICC demonstrate that from the point at
which the Congress and the President approved legislation that
would cause their spending level to exceed budgetary limits, every
decision related to expenditures, furloughs and RIFS were made to
avoid violation of the objectives of both maintaining essential serv-
ices and staying within budgetary Bmits .........ccc..ooovevmrereevevneneienee
Overobligations
Expendltures by SBA in 1984 fiscal year that exceeded statutory
ceilings in the authorizing legislation on the amount of direct loans
that SBA could make in two of its direct loan programs would violate
the Anti-deficiency Act since such expenditures would exceed avail-
able appropriations as that term is used in the Anti-deficiency Act.
However, since a loan guarantee is only a contingent liability that
does not require an actual obligation or expenditure of funds, SBA
would not violate the Anti-deficiency Act if it exceeded the statutory
ceiling on the amount of loans it could guarantee in a particular pro-
gram in the 1984 fiscal year. B-214172, July 10, 1984, affirmed as
TNOAIFIEA. ...ttt s e s etss s sas st e srnsane
Possibility
Underestimating obligations
Although not expressly stated in the statutory language, we have
held that the Anti-deficiency Act requires heads of Federal agencies
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APPROPRIATIONS —Continued
Deficiencies—Continued
Anti-Deficiency Act—Continued
Violations—Continued
Possibility—Continued
Underestimating obligations—Continued
to expend fiscal year appropriation so as to prevent the necessity for
supplemental or deficiency appropriation and to avoid exhausting
the funds before the end of the period for which they are appropri-
ated. ICC met this requirement by adopting an operating plan for
FISCAl YRAT 1985 ....ooeeeieeereeeeeteteeie et e st st srss et e eresarsesaseaensse e et sesesnnne
The apportionment provisions of the Anti-deficiency Act are violat-
ed if only a drastic curtailment of activity will allow an agency to get
through the year without exhausting its appropriations. Therefore,
should there be no supplemental, the ICC will be forced to take more
drastic action than its original furlough plan to avoid violating the
Anti-deficiency Act. If the Commission does not act soon, it may be
unable to avoid violating the Act. Cf. 36 Comp. Gen. 699 that while
including a request for a supplemental appropriation also included
an emergency plan which would enable the ICC to operate for the
entire fiscal year even without a supplemental...........cccocommcirvinnnnncnns
Statutory restrictions
Violation
Expenditures by SBA in 1984 fiscal year that exceeded statutory
ceilings in the authorizing legislation on the amount of direct loans
that SBA could make in two of its direct loan programs would violate
the Anti-deficiency Act since such expenditures would exceed avail-
able appropriations as that term is used in the Anti-deficiency Act.
However, since a loan guarantee is only a contingent liability that
does not require an actual obligation or expenditure of funds, SBA
would not violate the Anti-deficiency Act if it exceeded the statutory
ceiling on the amount of loans it could guarantee in a particular pro-
gram in the 1984 fiscal year. B-214172, July 10, 1984, affirmed as
INOAIFIEM.........oeereeiireicretee ettt sttt e s bbb s se st bbb e ns
Department of Health and Human Service
Office of Community Services
The Department of Health and Human Service did not act improp-
erly in fiscal year 1983 in teminating the functions of the regional
offices of the Office of Community Services (OCS). There was no stat-
utory requirement that the offices remain open, and the managers of
the Department and the OCS has broad discretion to determine how
they would carry out the OCS block grants program and how they
would spend the money in the fiscal year 1983 appropriation to the
OCS. Pub. L. No. 97-377, 96 Stat. 1830, 1892.......cccovuviiivrrnnsiirreveennnes
Fiscal year
Availability beyond
Travel and transportation expenses
Reimbursable expenses of an employee transferred in the interest
of the Government must be charged against the appropriation cur-
rent when valid travel orders are issued. B-122358, August 4, 1976
and 35 Comp. Gen. 183 (1955) and other cases inconsistent with this
decision are OVEIrTULEd ........coeeveveireerinenneeeeeeeeteesesee e s aerenen
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APPROPRIATIONS—Continued
Fiscal year—Continued
Availability beyond—Continued
Travel and transportation expenses—Continued
Reimbursable expenses due to extension of up to 60 days of tempo-
rary quarters subsistence expenses should be charged against the ap-
propriation current when valid travel orders are issued. See 64 Comp.
Gen. 45 (1984) ...t essst s st are s r e e e aees
Health and Human Services Department. (See APPROPRIA-
TIONS, Department of Health and Human Services)
Housing and Urban Development Department
Obligation
The Department of Housing and Urban Development should treat
the amounts it obligates by letter-of-intent for Public Housing Au-
thorities’ operating subsidies under subsection 9(a) of the United
States Housing Act of 1937 (42 U.S.C. 1437g(a) (1982) as estimates
subject to later adjustments on the basis of its regulatory criteria
when all the necessary information is available..........ccccooevvreererrenennnee.
Amounts obligated on an estimated basis during one fiscal year
which are later found to be in excess of a Public Housing Authority’s
operating subsidy eligibility under 42 U.S.C. 1437g(a) (1982) and
under 24 C.F.R. part 990 must be deobligated and returned to the
Treasury at the close of the fiscal year. It is a violation of the bona
fide need rule, 31 U.S.C. 1502, to send the funds instead to the Auth-
ority’s operating reserve to offset the amount of subsidy needed for
the following fiscal YEar.......cccovimriireeienene et eessesssestens s nees
Impounding
Executive Branch’s failure to expend appropriate funds
Executive branch plan to fund some 646 National Institutes of
Health research project grants for 3 fiscal years with fiscal year 1985
monies does not at the time of this decision violate the Impoundment
Control Act. The executive branch’s intention.to date, as evidenced
by the (albeit improper obligation of the funds, has not been to with-
hold or delay the availability of the funds for the program period........
Expenditure by the Dept. of Health and Human Services of $1.7766
million from funds appropriated to the Office of Community Services
(OCS) for Community Services Block Grants, Pub. L. No. 97-377, 96
Stat. 1830, 1892 (1982), on the detail of some 78 OCS employees did
not constitute a de facto impoundment. The expenditures constituted
neither a failure to obligate or expend funds nor a withholding or a
delaying of the obligation or expenditure of funds but rather reflect-
ed a management decision about how appropriated funds were to be
1234 47=) o o L=T o LSO OSSR URURORRO
Although General Accounting Office differs from the ORR in arriv-
ing at the amount made available in Fiscal Year 1985 by the Con-
tinuing Resolution for refugee and entrant targeted assistance, we do
not consider ORR to have violated the Impoundment Control Act, 2
U.S.C. 681 et seq. (1982). This case involves a good faith disagreement
regarding the total amount of funds available for a particular pro-
gram. There is no evidence that any agency official determined that
the funds in question should not be spent for fiscal policy or other
TEASOIIS..c.covrteuemerenererrrrenraessesesnaseeeserasesassrsesasesssessetosssssesessnsesssessssssssassssseseeenmsaces
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APPROPRIATIONS—Continued
Impounding—Continued
Impoundment Control Act
Applicability
Impoundment Control Act of 1974, Pub. L. No. 93-344, 88 Stat. 297,
332, applies to appropriations covering salaries and expenses. There
is nothing in the Act specifically differentiating between “program”
appropriations and “salaries and expense” appropriations....................
Continuing resolutions. (See APPROPRIATIONS, Continuing
resolutions, Impoundment of funds)
Deferral
What constitutes
Executive branch plan to fund some 646 National Institutes of
Health research project grants for 3 fiscal years with fiscal year 1985
monies does not at the time of this decision violate the Impoundment
Control Act. The executive branch’s intention to date, as evidenced
by the (albeit improper) obligation of the funds, has not been to with-
hold or delay the availability of the funds for the program period........
Although General Accounting Office differs from the ORR in arriv-
ing at the amount made available in Fiscal Year 1985 by the Con-
tinuing Resolution for refugee and entrant targeted assistance, we do
not consider ORR to have violated the Impoundment Control Act, 2
U.S.C. 681 et seq. (1982). This case involves a good faith disagreement
regarding the total amount of funds available for a particular pro-
gram. There is no evidence that any agency official determined that
the funds in question should not be spent for fiscal policy or other
TEASOINIS. c.veurrereertreeuiasrsessssastesnsesssststestasestssessessesesssssasenssensesessssessstsnsseresastessssans
Lump-sum appropriation
Full amount available
Allocation
The Office of Refugee Resettlement (ORR) did not impound funds
under the fiscal year 1984 continuing resolution so long as it made
available for obligation the full $585,000,000 appropriated for the ref-
ugee and entrant assistance account. The continuing resolution ap-
propriated a lump-sum amount for the refugee and entrant assist-
ance account, rather than specific amounts for the various programs
funded by that account. Allocations specified in the congressional
committee reports were not binding on the ORR and it could allocate
funds differently so long as it did not withhold any of the total
$585,000,000 apPropriations.......c.ccececrrienresereestenneiiereesesienseseesessaassassessensas
Expenditure by the Dept. of Health and Human Services of $1.7766
million from funds appropriated to the Office of Community Services
(OCS) for Community Services Block Grants, Pub. L. No. 97-377, 96
Stat. 1830, 1892 (1982), on the detail of some 78 OCS employees did
not constitute a de facto impoundment. The expenditures constituted
neither a failure to obligate or expend funds nor a withholding or a
delaying of the obligation or expenditure of funds but rather reflect-
ed a management decision about how appropriated funds were to be
expended .........coceimneenenieninnenenenennees ieteueeteet e et e et e e seresaetes e aaee s eassseneraneas
Judgments. (See COURTS, Judgments, decrees, etc., Payment)
Permanent indefinite appropriation availability. (See COURTS,
Judgments, decrees, etc., Payment, Permanent indefinite ap-
propriations availability)
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APPROPRIATIONS—Continued
Limitations
Authorization limitation
Spending levels established in authorizing legislation for three
Small Business Administration (SBA) loan programs in 1984 fiscal
year were not superseded or repealed by higher levels indicated in
conference report on 1984 SBA appropriation which appropriated two
lump-sums to fund these and other SBA programs. The authorizing
legislation and the appropriation provision were entirely consistent
with one another on their face. In these circumstances, an express
statutory limitation cannot be superseded or repealed by contrary in-
dications contained only in committee reports or other legislative his-
tory. 36 Comp. Gen. 240 (1956) and B-148736, September 15, 1977, dis-
tinguished. B-214172, July 10, 1984, affirmed..........ccccccecvvvivrrevcnrrnennnna.
Executive branch is not bound by directions in appropriations com-
mittee reports indicating the total number of research grants to be
funded by the Act appropriating fiscal year 1985 monies to the Na-
tional Institutes of Health, Pub. L. No. 98-619, 98 Stat. 3305, 3313-14.
Directions in committee reports, floor debates and hearings, or state-
ments in agency budget justifications are not legally binding on an
agency unless incorporated, either expressly or by reference, in an
appropriation act itself or in some other statute. 55 Comp. Gen. 307,
319, B25-326 ....cc ettt eas et an s sns e et snsnenaeas
The National Endowment for Democracy, a private non-profit or-
ganization was authorized to receive $31.3 million in fiscal year 1984
in grant monies, to be provided by USIA. Funding, however, was sub-
Jject to earmarks of $13.8 million and $2.5 million for two specific sub-
grantees. Subsequent to enactment of the authorization, the Endow-
ment received $18 million in its fiscal year 1983 appropriation. Gen-
eral Accounting Office concludes that, contrary to the actual disposi-
tion of grant funds by the Endowment, the earmark language of the
authorization was binding on the Endowment, and that the Endow-
ment must comply with earmark requirements in future grant
AWATAS ..vneeneeeeneetrineeesee s nre s aese e erese e seesses oo s sassassresesessssssesesesesesessensnsns
Expenditures beyond
Fiscal Year 1985 appropriation to Board of International Broad-
casting provided that not to exceed $15,000 was available for consult-
ing fees and no such fees could be paid after January 1, 1985, if Di-
rector’s position was vacant. The phrase “not to exceed” sets maxi-
mum amount that can be expended in fiscal year 1985 whether or
not Director’s position is filled.........cccuevmruiveverereneieireeeeeere e enonens
Publicity and progranda prohibition. (See APPROPRIATIONS,
Availability, Publicity and propaganda)
Lump-sum
Allocation
The Office of Refugee Resettlement (ORR) did not impound funds
under the fiscal year 1984 continuing resolution so long as it made
available for obligation the full $585,000,000 appropriated for the ref-
ugee and entrant assistance account. The continuing resolution ap-
propriated a lump-sum amount for the refugee and entrant assist-
ance account, rather than specific amounts for the various programs
funded by that account. Allocations specified in the congressional
committee reports were not binding on the ORR and it could allocate
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APPROPRIATIONS—Continued
Lump-sum—Continued
Allocation—Continued
funds differently so long as it did not withhold any of the total
$585,000,000 apPIOPLiations........cceveeuivieeirieeerteeeeeieessseeesereeeessressesseesesssonssas
Miscellaneous receipts. (See MISCELLANEOUS RECEIPTS)
Multi-year procurement
Obligation. (See APPROPRIATIONS, Obligation, Contracts, Multi-
. year procurements)
Obligation
Contracts
Multi-year procurements
“Bona fide needs” statute, 31 U.S.C. 1502(a), provides that an ap-
propriation may only be used to pay for program needs attributable
to the year or years for which the appropriation was made available,
unless the Congress provides an exception to its application. The only
exception for advance procurement of EOQ items is found in 10
U.S.C. 2306(h) but the exception is limited to procurement of items
needed for end items procured by means of a multiyear contract. Au-
thorized multiyear contracts may not cover more than 5 program
years. 10 U.S.C. 2306(h)(8). Therefore, exercise of an option for ad-
vance procurement of EOQ items for a 6th or 7th program year is
unauthorized. General Accounting Office does not accept Army con-
tention that bona fide needs statute is inapplicable to multiple or
“investment type” PrOCUTEIMENTS ......c....ccevmeevevesireeeereeeesreseseesereseeessssessseses
Definite commitment
The National Endowment for Democracy, a private non-profit or-
ganization was authorized to receive $31.3 million in fiscal year 1984
in grant monies, to be provided by USIA. Funding, however, was sub-
Jject to earmarks of $13.8 million and $2.5 million for two specific sub-
grantees. Subsequent to enactment of the authorization, the Endow-
ment received $18 million in its fiscal year 1983 appropriation. Gen-
eral Accounting Office concludes that, contrary to the actual disposi-
tion of grant funds by the Endowment, the earmark language of the
authorization was binding on the Endowment, and that the Endow-
ment must comply with earmark requirements in future grant
AWATAS .eeveviriruiriiniteiitetetesieese e st s snasasessestssae et aseatssansesssessssassssensessasssessesessen
Deobligation
Fiscal year end
Amounts obligated on an estimated basis during one fiscal year
which are later found to be in excess of a Public Housing Authority’s
operating subsidy eligibility under 42 U.S.C. 1437g(a) (1982) and
under 24 C.F.R. part 990 must be deobligated and returned to the
Treasury at the close of the fiscal year. It is a violation of the bona
fide need rule, 31 U.S.C. 1502, to send the funds instead to the Auth-
ority’s operating reserve to offset the amount of subsidy needed for
the fOlloWINgG fiSCAl YEAT ...cu.vvurveeireriereterenetierete et sttt seeeneenen
Travel expenses
Reimbursable expenses of an employee transferred in the interest
of the Government must be charged against the appropriation cur-
rent when valid travel orders are issued. B-122358, August 4, 1976 and
35 Comp. Gen. 183 (1955) and other cases inconsistent with this
decision are oVerruled ..............ccevncnnirntneiee et sesaesen
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APPROPRIATIONS—Continued

Obligation—Continued

Travel expenses—Continued

Reimbursable expenses due to extension of up to 60 days of tempo-
rary quarters subsistence expenses should be charged against the ap-
propriation current when valid travel orders are issued. See 64 Comp.
Gen. 45 (1984) ...ttt ettt s ea e

Unobligated balance

Unobligated fiscal year 1984 carryover funds should not be deduct-
ed from the sum appropriated for refugee and entrant targeted as-
sistance by the Fiscal Year 1985 Continuing Resolution. The general
rule set forth in 58 Comp. Gen. 530 (1979) on which the Office of the
Refugee Resettlement (ORR) relied is distinguished. The result is also
supported by strong expressions of congressional intent in the legisla-
BIVE NISEOTY .ottt

Refund of expenditures

Disposition

Amounts recovered by Govt. agency from private party or insurer
representing liability for damage to Govt. motor vehicle may not be
retained by agency for credit to its own appropriation, but must be
deposited in general fund of Treasury as miscellaneous receipts in ac-
cordance with 31 U.S.C. 3302(b). 61 Comp. Gen. 537 is distinguished....

Restrictions

“Bona fide needs”

“Bona fide needs” statute, 31 U.S.C. 1502(a), provides that an ap-
propriation may only be used to pay for program needs attributable
to the year or years for which the appropriation was made available,
unless the Congress provides an exception to its application. The only
exception for advance procurement of EOQ items is found in 10 U.S.C.
2306(h) but the exception is limited to procurement of items needed
for end items procured by means of a multiyear contract. Authorized
multiyear contracts may not cover more than 5 program years. 10
U.S.C. 2306(h)8). Therefore, exercise of an option for advance pro-
curement of EOQ items for a 6th or 7th program year is unauthor-
ized. General Accounting Office does not accept Army contention
that bona fide needs statute is inapplicable to multiple or “invest-
ment type” ProCUreMENtS ...........cceveeeereeeeuervereseerenneeeeessssssseassesessssesessssess

Although sufficient lump-sum missile procurement funds were ap-
propriated in FYs 1984 and 1985 for this purpose, Army cannot rely
on fact that cognizant congressional committees were aware of its
intent to exercise options for advance procurement of EOQ items for
6th and Tth year end items. It cannot be said that the Congress as a
whole intended to provide an exception to the bona fide needs statute
in addition to the limited exception for 5-year multiyear contracts in
10 U.S.C. 2306(h) where this purpose was never stated in the legisla-
tion itself or in the committee reports, and where the reports them-
selves created the impression that the funds were to be used for an
existing multiyear CONLract........coccveveveereverieninineenteretet et ee st eaeseeen

Executive branch plan to fund some 646 National Institutes of
Health research project grants for 3 fiscal years with monies appro-
priated to NIH for fiscal 1985 violates Bona Fide Need Rule, 31
U.S.C. 1502(a). Legislation authorizing grant program contains no ex-
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APPROPRIATIONS—Continued
Restrictions—Continued
“Bona fide needs”—Continued
press authority to obligate l-year appropriations for the funding
needs of SUDSEQUENT FEATS........ccceoveiiivuivniiiitrrrreeseene et snens
Amounts obligated on an estimated basis during one fiscal year
which are later found to be in excess of a Public Housing Authority’s
operating subsidy eligibility under 42 U.S.C. 1437g(a) (1982) and
under 24 C.F.R. part 990 must be deobligated and returned to the
Treasury at the close of the fiscal year. It is a violation of the bona
fide need rule, 31 U.S.C. 1502, to send the funds instead to the Auth-
ority’s operating reserve to offset the amount of subsidy needed for
the following fiscal Year.........iiiiniieniiiiieiiiceest e
Committee reports
Statements of intent
Executive branch is not bound by directions in appropriations com-
mitte reports indicating the total number of research grants to be
funded by the Act appropriating fiscal year 1985 monies to the Na-
tional Institutes of Health, Pub. L. No. 98-619, 98 Stat. 3305, 3313-14.
Directions in committee reports, floor debates and hearings, or state-
ments in agency budget justifications are not legally binding on an
agency unless incorporated, either expressly or by reference, in an
appropriation act itself or in some other statute. 56 Comp. Gen. 307,
319, 325-326 (1975). .cvverierieertrvcrencerenrenesencenes s
Prohibition clause
Fiscal Year 1985 appropriation to Board of International Broad-
casting provided that not to exceed $15,000 was available for consult-
ing fees and no such fees could be paid after January 1, 1985, if Direc-
tor’s position was vacant. The phrase “not to exceed” sets maximum
amount that can be expended in fiscal year 1985 whether or not Di-
rector’s position is filled.......ccc.cooeeveveenininnvenenennnns eeereeereeateetesstesstasaenens
State Department
Official residence expenses
Expenditures for hiring extra waiters and busboys to serve at offi-
cial functions at foreign posts must be charged to the State Depart-
ment representational allowance appropriation. The allotment for of-
ficial residence expenses, derived from the lump sum appropriations
for salaries and expenses, covers household servants who maintain
the official residence. State Department regulations do not appear to
include temporary help hired for specific events as household serv-
ANES. cieeeeieeciretiet s e s e s e s sab s s e s e e e s s b e be s s s e s es e e s erane
Even if expenses for temporary help could be considered generally
to be covered under regulations governing the appropriation allot-
ment for official residence expenses, such expenses should only be
paid from the representational allowance appropriation. Long-stand-
ing Comptroller General decisions prescribe the use of an appropria-
tion specifically available for a purpose to the exclusion of a more
general appropriation that could encompass the same purpose. More-
over, section 454 of the State Department Standardized Regulations
forbids the use of official residence expense allotments if there is any
other appropriation that covers the same purpose.........cccoevvvenveccucunnnne.
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APPROPRIATIONS—Continued

Transfers

Between appropriations

Even if expenses for temporary help could be considered generally
to be covered under regulations governing the appropriation allot-
ment for official residence expenses, such expenses should only be
paid from the representational allowance appropriation. Long-stand-
ing Comptroller General decisions prescribe the use of an appropria-
tion specifically available for a purpose to the exclusion of a more
general appropriation that could encompass the same purpose. More-
over, section 454 of the State Department Standardized Regulations
forbids the use of official residence expense allotments if there is any
other appropriation that covers the same purpose..........cccccocsinnrerrcrennens

What constitutes appropriated funds

Tennessee Valley Authority funds

Tennessee Valley Authority (TVA) Act, 16 U.S.C. 831 et seq. (1982),
sets sufficient parameters for the collection and use of TVA power
program funds so as to constitute a continuing appropriation; TVA’s
power program is not a nonappropriated fund activity beyond the
protest jurisdiction of the General Accounting Office ........ccccevuevrurunneee.

ATTORNEYS

Fees

Agency authority to award
Civil Rights Act complaints

An amount agreed to in compromise settlement at the administra-
tive level of a Federal employee’s complaint under the Age Discrimi-
nation in Employment Act may not include attorney fees and costs.
In 59 Comp. Gen. 728 (1980), the Comptroller General indicated that
he would not object if regulations were promulgated authorizing Fed-
eral agencies to pay attorney fees in settling such cases. However, in
view of the lack of specific statutory authority and subsequent court
decisions holding that attorney fees are not payable at the adminis-
trative level in Federal employee age discrimination cases, that deci-
sion will no longer be followed concerning attorney fees in age dis-

Discrimination complaints. (See ATTORNEYS, Fees, Agency au-
thority to award, Civil Rights Act complaints)

Employee transfer expenses. (See OFFICERS AND EMPLOYEES,
Transfers, Attorney fees)

AUTOMATIC DATA PROCESSING SYSTEMS. (See EQUIPMENT,
Automatic Data Processing Systems)

AUTOMOBILES
Transportation. (See TRANSPORTATION, Automobiles)
Vehicles
Generally. (See VEHICLES)
BIDDERS
Collusion
Collusive bidding. (See BIDS, Collusive bidding)
Generally. (See BIDS, Collusive bidding)

Page

138

756

349



INDEX DIGEST

BIDDERS—Continued
Debarment
Labor Stipulations Violations
Contract Work Hours and Safety Standards Act
Debarment warranted
The Department of Labor recommended debarment of a contractor
under the Davis-Bacon Act because the contractor had falsified certi-
fied payroll records, and failed to pay its employees overtime com-
pensation. Based on our independent review of the record in this
matter, we conclude that the contractor disregarded its obligations to
its employees under the Act. There was a substantial violation of the
Act in that the underpayment of employees was intentional. There-
fore, the contractor will be debarred under the Act ..........cooveveeervenennnnn.
Davis-Bacon Act
Basis
The Department of Labor (DOL) recommended debarment of a con-
tractor for violations of the Davis-Bacon Act constituting a disregard
of its obligations to employees under the Act, and both parties
reached an agreement in an administrative law proceeding stipulat-
ing to the contractor’s debarment. Accordingly, where the contractor
specifically stipulates to debarment, after being granted due process
by DOL in the form of an administrative law proceeding, we will
accept DOL’s findings as evidence of a violation of the Davis-Bacon
Act. Therefore, the contractor is hereby debarred under the Act..........
Wage underpayments
Debarment required
The Department of Labor recommended debarment of a contractor
under the Davis-Bacon Act because the contractor has falsified certi-
fied payroll records, and induced several of its employees to rebate
substantial portions of their back wages. Based on our independent
review of the record in this matter, we conclude that the contractor
disregarded its obligations to its employees under the Act. There was
a substantial violation of the Act in that the underpayment of em-
ployees and rebate inducement was intentional. Therefore, the con-
tractor will be debarred under the Act........ccoceeeuneerreeceeiircreceeeenee
The Department of Labor recommended debarment of a contractor
for violations of the Davis-Bacon Act because the contractor had un-
derpaid employees and maintained payroll records that were not
complete as required. Based on our independent review of the record
in this matter, we conclude that the contractor disregarded its obliga-
tions to its employees under the Act. There was a substantial viola-
tion of the Act in that the underpayment of employees was grossly
careless, coupled with an indication of bad faith. Therefore, the con-
tractor will be debarred under the Act.........cooeeeeieiecrceeceiceeecens
Evidence
The Department of Labor (DOL) recommended debarment of a con-
tractor for violations of the Davis-Bacon Act constituting a disregard
of its obligations to employees under the Act, and bath parties
reached an agreement in an administrative law proceeding stipulat-
ing to the contractor’s debarment. Accordingly, where the contractor
specifically stipulates to debarment, after being granted due process
by DOL in the form of an administrative law proceeding, we will
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BIDDERS—Continued
Debarment—Continued
Labor Stipulations Violations—Continued
Davis-Bacon Act—Continued
Evidence—Continued
accept DOL’s findings as evidence of a violation of the Davis-Bacon
Act. Therefore, the contractor is hereby debarred under the Act..........
Wage underpayments
Debarment required
The Department of labor recommended debarment of a contractor
under the Davis-Bacon Act because the contractor had falsified certi-
fied payroll records, and failed to pay its employees overtime com-
pensation. Based on our independent review of the record in this
matter, we conclude that the contractor disregarded its obligations to
its employees under the Act. There was a substantial violation of the
Act in that the underpayment of employees was intentional. There-
fore, the contractor will be debarred under the Act ..........ccccoeveurrnnenn.
Identity
Disclosure
Erroneous
Bids must adequately establish who the true bidding entities are to
insure that bids are not submitted through irresponsible parties
whose principals then could avoid or support the bids as their inter-
€5tS MIZht dICtate ........ceveeeiiiceceeeeece s
Qualifications
Administrative determination
Reasonable
In reviewing a negative determination of a protester’s responsibil-
ity, GAO will defer to the agency’s discretion unless the protester,
who bears the burden of proof, shows that there was bad faith by the
procuring agency or no reasonable basis for its determination..............
Certifications
Failure of bidder to complete
Minor informalities
Waiver
A bidder’s failure to complete the contingent-fee and affiliation
certifications in the Standard Form 33 is a minor informality that
can be waived since completion of these certifications is not neces-
sary to determine the responsiveness of a bid...........ccceceeveeeicveveivrinencenne
Small business concerns. (See CONTRACTS, Small business con-
cerns, Awards, Self-certification)
General v. specific
Responsiveness v. responsibility
Standard representations and certifications in the bid form such as
affiliation and parent company data and certificate of independent
pricing concern bidder responsibility, not the responsiveness of the
bid, and, therefore, may be supplied after bid opening ............ccccuvu......
Geographical location requirement
In the absence of a specific statute or regulation mandating the es-
tablishment of geographic regions, an agency generally must show
that its minimum needs define the scope of a geographic restriction
IN 8 CONETACL ......ocerrreieeceetrrete ettt sre et car e st s creeseereeereeraeseeseerbernsensesseenee
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BIDDERS-—Continued
Qualifications—Continued
Manufacturer or dealer
Small business awards
Prior decision, which held that a small business bidder’s represen-
tation of itself as a manufacturer of the offered supplies for purposes
of the Walsh-Healey Public Contracts Act created a binding obliga-
tion to furnish supplies manufactured or produced by a small busi-
ness concern, is reversed, and other decisions to the same effect are
expressly modified. The Department of Labor interprets the Walsh-
Healey Act as not prohibiting a qualified manufacturer from subcon-
tracting the manufacture of the offered supplies. Therefore, a repre-
sentation by a small business bidder that it is a manufacturer of the
supplies being procured is not equivalent to a certification that all
supplies to be furnished will be manufactured or produced by a small
DUSINESS CONCEIN ......eeeeeniitiieeteeeeeeteseeee et e et et s et ste s e ba st ene e s e sanatesesannss
Walsh-Healey Act purpose .
Prior decision, which held that a small business bidder’s represen-
tation of itself as a manufacturer of the offered supplies for purposes
of the Walsh-Healey Public Contracts Act created a binding obliga-
tion to furnish supplies manufactured or produced by a small busi-
ness concern, is reversed, and other decisions to the same effect are
expressly modified. the Department of labor interprets the Walsh-
Healey Act as not prohibiting a qualified manufacturer from subcon-
tracting the manufacture of the offered supplies. Therefore, a repre-
sentation by a small business bidder that it is a manufacturer of the
supplies being procured is not equivalent to a certification that all
supplies to be furnished will be manufactured or produced by a small
DUSINESS COMCOIT .....covevireieictrereccr ettt se st s ese st saseerssnnes
Preaward Surveys
Utilization
Failure to Conduct
Justification Reasonable
Agency need not perform preaward survey on nonresponsive bid-
QOTS... ettt sttt tee e s e es e s st see st se e st be e n s sh s sae b s as e s R e
Prior unsatisfactory service
Administrative determination
Protester’s contention that unsatisfactory performance on one con-
tract is not sufficient to support a determination of nonresponsibility
is denied. While poor performance on one contract does not necessar-
ily establish nonresponsibility, the circumstances of the prior defi-
ciencies are for considerations, and a contracting officer reasonably
can determine that they are grounds for a nonresponsibility determi-
o F: 19T ) o FUU OO
Representations
Failure of bidder to complete
Minor informalities
Waiver
A bidder’s failure to complete the contingent-fee and affiliation
certifications in the Standard Form 33 is a minor informality that
can be waived since completion of these certifications is not neces-
sary to determine the responsiveness of a bid.......cccoovviiiiecivennninnnnee.
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BIDDERS—Continued
Qualifications—Continued
Representations—Continued
Failure of bidder to complete—Continued
Minor informalities—Continued

Waiver—Continued
Responsibility of contractor. (See CONTRACTORS, Responsibility,
Determination)
Small business concerns (See CONTRACTS, Small business con-
cerns)

Responsibility. (See CONTRACTORS, Responsibility)
Responsibility v. bid responsiveness
Certification requirements
Standard representations and certifications in the bid form such as
affiliation and parent company data and certificate of independent
pricing concern bidder responsibility, not the responsiveness of the
bid, and, therefore, may be supplied after bid opening ...........cccccecerunnee
Responsiveness v. responsibility. (See BIDDERS, Responsibility ¢. bid
responsiveness)
Small business concerns
Qualifications. (See CONTRACTS, Small business concerns,
Awards)

BIDS
Acceptance
Not prejudicial to other bidders
A contract awarded on the basis of defective specifications should
not be terminated and the requirement resolicited where no competi-
tive prejudice to any bidder is apparent and the government met its
minimum needs at reasonable prices after adequate competition .........
Aggregate o. separable items, prices, ete.
Award basis
Propriety
Agency may properly award to “all or none” bidder notwithstand-
ing invitation for bids provision that award will be by individual
TERINS coueereiiiieceeeeee sttt et et et et e et sre s et a st e s seeseene s e s e ns e s e saer s R sns
Solicitation requirement
Agency may properly award to “all or none” bidder notwithstand-
ing invitation for bids provision that award will be by individual
TERIMNS 1ot cse st ae st e e s s bbb e bbb bbb be e eas
All or none
Award propriety
Agency may properly award to “all or none” bidder notwithstand-
ing invitation for bids provision that award will be by individual
bR =) ¢TSRS
Ambiguous
Acceptance
An ambiguity as to the low bidder’s intended price does not render
the bid nonresponsive or otherwise unacceptable; where the bid
would be low by a significant margin under the least favorable inter-
pretation, the intended price can be clarified after bid opening ............
Amount of bid
Where firm submits three copies of its bid, each with a total price
of $820,000; prices masonry work at $495 on two copies and $4,495 on
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BIDS-—Continued
Ambiguous—Continued
Amount of bid—Continued
the third; and claims that $495 was intended and that the total bid
should be $816,000 ($820,000 incorporates the $4,495 figure), it is not
clear what the bid actually intended was, particularly since $4,495 is
consistent with the other four bidders’ prices for the work....................

A garbled telegraphic modification increasing the bid price in an
uncertain amount which was received prior to bid opening may not
be ignored, nor may it be corrected by subsequent message which ar-
rived late. Since the garbled telegram made the bid price uncertain
and not fixed, that bid could not be subject of award...............co.............

Where a garbled telegraphic modification increasing the bid price
in an uncertain amount causes the bid price to be uncertain, the bid
was properly found to be nonresponsive, even if, as the bidder now
shows, statement in prior decision indicating that the modification
also acknowledged two material amendments to the solicitation was
EITOTIEOUS ...ouvivrereeeuerieeeserensisesecssnsnnsesssastesesensssesenssesesensssosssesssssssonsaentasenseeses

Bid modification

A garbled telegraphic modification increasing the bid price in an
uncertain amount which was received prior to bid opening may not
be ignored, nor may it be corrected by a subsequent message which
arrived late. Since the garbled telegram made the bid price uncertain
and not fixed, that bid could not be subject of award.................oe.u.........

Where a garbled telegraphic modification increasing the bid price
in an uncertain amount causes the bid price to be uncertain, the bid
was properly found to be nonresponsive, even if, as the bidder now
shows, statement in prior decision indicating that the modification
also acknowledged two material amendments to the solicitation was
EITOIICOUS ....cevrraeeeeeenrirenreseesiteststeststaasesessessasaasessonsesessessssssensessssesensasenssssnsesensan

Explanation after bid openin,

An ambiguity as to the low bidder’s intended price does not render
the bid nonresponsive or otherwise unacceptable; where the bid
would be low by a significant margin under the least favorable inter-
pretation, the intended price can be clarified after bid opening ............

Nonresponsive bid

Bid containing notation “N/C Pan Stock” as a material cost for
several line items is ambiguous, at best, and should have been reject-
ed. Record shows that pan stock refers to ancillary items which are
normally provided by the contractor and phrase could reasonably be
interpreted as obligating bidder to provide only pan stock items at no
charge or providing the required materials only to the extent they
could be supplied from pan StocK.......ccoeeveeeeerreveviverreieenc e

Where a garbled telegraphic modification increasing the bid price
in an uncertain amount causes the bid price to be uncertain, the bid
was properly found to be nonresponsive, even if, as the bidder now
shows, statement in prior decision indicating that the modification
also acknowledged two material amendments to the solicitation was
EITOTIEOUS «uvevevererneerenseressestasaesessessatessasestasassesessssssesensesessessssesssssssssensssessssensonens

Two conflicting prices for same item

Where firm submits three copies of its bid, each with a total price
of $820,000; prices masonry work at $495 on two copies and $4,495 on
the third; and claims that $495 was intended and that the total bid
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BIDS—Continued
Ambiguous—Continued
Two conflicting prices for same item—Continued
should be $816,000 ($820,000 incorporates the $4,495 figure), it is not
clear what the bid actually intended was, particularly since $4,495 is
consistent with the other four bidders’ prices for the work.....................
Two possible interpretations
Clarification prejudicial to other bidders
Rejection of bid
Bid containing notation “N/C Pan Stock” as a material cost for
several line items is ambiguous, at best, and should have been reject-
ed. Record shows that pan stock refers to ancillary items which are
normally provided by the contractor and phrase could reasonable be
interpreted as obligating bidder to provide only pan stock items at no
charge or providing the required materials only to the extent they
could be supplied from pan StOCK.........ccccvrirrvintneninensiniteeseieeresesessens
What constitutes an ambiguity
Where firm submits three copies of its bid, each with a total price
of $820,000; prices masonry work at $495 on two copies and $4,496 on
the third; and claims that $495 was intended and that the total bid
should be $816,000 ($820,000 incorporates the $4,495 figure), it is not
clear what the bid actually intended was, particularly since $4,495 is
consistent with the other four bidders’ prices for the work.....................
Below cost. (See BIDS, Prices, Below cost)
Bid bonds (See BONDS, Bid)
Bid shopping. (See CONTRACTS, Subcontracts, Bid shopping)
Buy American Act. (See BUY AMERICAN ACT)
Bonds (See BONDS, Bid)
Cancellation. (See BIDS, Invitation for bids, Cancellation)
Collusive bidding
Referral to Justice Department
Protest that a former employee of the protester participated in a
procurement on behalf of both the protester and a competitor at the
same time is dismissed since the allegation involves either a dispute
between private parties, an issue to be considered by the contracting
officer in determining the awardee’s responsibility, or a matter for
the Department of JUSLICE......ccccviieiveiecieiiercenteee e seesrnesae e anes
Competitive system
Equal bidding basis for all bidders
Bidder’s superior advantages
That requirement for contractor to respond to emergency service
calls within 3 hours and agency refusal to pay travel expenses to and
from the place of performance may leave some potential bidders at a
competitive disadvantage vis-a-vis competitors located closer to the
place of performance does not in itself render the solicitation unduly
restrictive of competition. A contracting agency is under no obliga-
tion to compensate for the advantages enjoyed by some firms, advan-
tages which are not the result of preferential or unfair government
action, in order to equalize the competitive position of all potential
DIAAOTS .oeveuieereeeieiete ettt et are et e re e be et sra b st et e saeaae s et e ar et sa st eean
Negotiated contracts (See CONTRACTS, Negotiation, Competi-
tion)
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BIDS—Continued
Competitive system—Continued
Preservation of system’s integrity
Pecuniary disadvantage to Government
A nonresponsive bid may not be accepted even though it would
result in monetary savings to the government since acceptance
would be contrary to the maintenance of the integrity of the competi-
tive bidding SYStEIM ....c.ccovrivieceririreceree et
Restrictions on competition
Protect interests of Government
Bonding requirements
One-hundred-percent performance bond can be required for janitori-
al services contract which involves cleaning of considerable amount
of government property, including rooms containing electronic equip-
ment and spacecraft, and where unacceptable or late performance
would be intolerable. Such a properly justified bonding requirement
does not unreasonably restrict competition or improperly prejudice
small business’ bonding capacity where 12 bids were received on the
IFB ..ottt sttt e st s e e e s e ettt
The fact that seven out of eight bids received included the requisite
bid guarantee, which is to be submitted when performance and pay-
ment bonds, are required, clearly refutes an assertion that a bonding
requirement unduly restricted competition ...........ccoceeerereesecererernnieerennnna,
Superior advantages of some bidders
That requirement for contractor to respond to emergency service
calls within 3 hours and agency refusal to pay travel expenses to and
from the place of performance may leave some potential bidders at a
competitive disadvantage vis-a-vis competitors located closer to the
place of performance does not in itself render the solicitation unduly
restrictive of competition. A contracting agency is under no obliga-
tion to compensate for the advantages enjoyed by some firms, advan-
tages which are not the result of preferential or unfair government
action, in order to equalize the competitive position of all potential
DIAAETS ...ttt et a e e bt ere e
Contracts
Generally. (See CONTRACTS)
Correction
Mistakes (See BIDS, Mistakes, Correction)
Discarding all bids. (See BIDS, Invitation for bids, Cancellation)
Errors (See BIDS, Mistakes, Correction)
Evaluation
Delivery provisions
Relocation costs
Section 13.107(c) of the Federal Acquisition Regulation, 48 C.F.R
13.107(c) (1984) which requires contracting officers to evaluate re-
quests for quotations inclusive of transportation charges, does not re-
quire contracting agency to provide in a formally advertised invita-
tion for bids for the payment of travel expenses to and from the
place of PErfOrmMANCE .........ccoeieuiririneeineneneee et st saesss s s aesaes e ssens
Transportation costs consideration in bid evaluation
Section 13-107(c) of the Federal Acquisition Regulation, 48 C.F.R.
13.107(c) (1984), which requires contracting officers to evaluate re-
quests for quotations inclusive of transportation charges, does not re-
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BIDS—Continued
Evaluation—Continued
Delivery provisions—Continued
Transportation costs consideration in bid evaluation—Contin-
ued
quire contracting agency to provide in a formally advertised invita-
tion for bids for the payment of travel expenses to and from the
place of PErfOrmanCe. ..........cccoevimieieieeecee st e rssnssene
Government equipment, etc.
Propriety of evaluation
Protest by incumbent contractor providing laundry services from
its own facility is denied where the protester has not shown that the
procuring agency has unreasonably understated the cost to the Gov-
ernment of making an award on the basis of using a Government-
OWNEd fACIIILY oot s
Lowest cost to Government
Unbalanced bidding
The apparent low bid on a contract for a l-year base period and
two l-year options is materially unbalanced where there is reasona-
ble doubt that acceptance of the bid will result in the lowest ultimate
cost to the government. Such doubt may exist where the bid has a
substantially front-loaded base period and does not become low until
well into the last option Year.........vceceeveceeece e,
Method of evaluation
Propriety
Where evaluation method in invitation for bids is structured so as
to encourage unbalanced bidding, the invitation is defective, per se,
and no bid can be evaluated properly because there is insufficient as-
surance that award will result in the lowest ultimate cost to the gov-
EITNIMENL ...ttt sttt et st st e s ese st s e e s sasanee
Price analysis
Where bidder includes in its bid statement that its price for option
periods was “plus rate of inflation, fuel, labor and gravel,” and where
invitation for bids stated that the option years would be evaluated
for award, bid was properly rejected for failure to offer firm, fixed
PIACE c..oviiteenininetetrtnreete st es s s sesest st ebes s e st st se s s s assesat ot seneneesssesssensenseenenes
Guarantees
Bid guarantees
Bid bonds (See BONDS, Bid)
Deficiencies
Bid rejection
A bank or credit union check submitted with a bid as a bid guaran-
tee is not an acceptable substitute for a cashier’s check, since such
checks may be subject to a stop payment order and therefore are not
in the form of the firm commitment required of a bid guarantee at
the time of bid OPeNINg ........cccvveeviiecereee et eene
Checks
Acceptance
A bank or credit union check submitted with a bid as a bid guaran-
tee is not an acceptable substitute for a cashier’s check, since such
checks may be subject to a stop payment order and therefore are not
in the form of the firm commitment required of a bid guarantee at
the time of bid OPENING ...c.cvcveveeireecee e
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BIDS—Continued
Guarantees—Continued
Checks—Continued
Acceptance—Continued
Status of personal check
A bank or credit union check submitted with a bid as a bid guaran-
tee is not an acceptable substitute for a cashier’s check, since such
checks may be subject to a stop payment order and therefore are not
in the form of the firm commitment required of a bid guarantee at
the time of bid OPENING ......oeeiiiiriiitieerctrrtceseree st
Informalities waived
Unsigned bids. (See BIDS, Unsigned)

Invitation defects
Discarding all bids. (See BIDS, Invitation for bids, Cancellation)
Invitation for bids
Amendments
Failure to acknowledge
Bid nonresponsive

Bid which failed to acknowledge amendment requiring upward
wage rate revision was properly rejected as nonresponsive. Failure to
acknowledge amendment could not be waived as a minor informality
because the effect of the amendment on bid price cannot be said to
be clearly de mininmis ... cccoveeervenieeeiecieeeceete et et

Bid responsive '

A bidder’s failure to acknowledge a Davis-Bacon Act wage rate
amendment may be treated as a minor informality in the bid, thus
permitting correction after bid opening, if the effect on price is clear-
ly de minimis, and the bidder affirmatively evinces its acknowledg-
ing the amendment as soon as possible thereafter, but always prior
to award. Modifies 62 Comp. Gen. 111 ......cccoeriieevcennnrerineneceeensieienene

Materiality determination

An amendment which imposes no different or additional legal obli-
gations on the bidders from those imposed by the original invitation
is not material, and thus failure to acknowledge receipt of such an
amendment may be waived. Modifies 62 Comp. Gen. 111............c.c.........

Wage determination changes

A bidder’s failure to acknowledge a Davis-Bacon Act wage rate
amendment may be treated as a minor informality in the bid, thus
permitting correction after bid opening, if the effect on price is clear-
ly de minimis, and the bidder affirmatively evinces its acknowledg-
ing the amendment as soon as possible thereafter, but always prior
to award. Modifies 62 Comp. Gen. 111 ......ccccevvnreveninnnciineceeseisiinnene

Bid which failed to acknowledge amendment requiring upward
wage rate revision was properly rejected as nonresponsive. Failure to
acknowledge amendment could not be waived as a minor informality
because the effect of the amendment on bid price cannot be said to
be clearly de MIRIMLS ..ottt sttt

Waived as minor informality

A bidder’s failure to acknowledge a Davis-Bacon Act wage rate

amendment may be treated as a minor informality in the bid, thus
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BIDS—Continued

Invitation for bids—Continued

Amendments—Continued
Failure to acknowledge—Continued
Waived as minor informality—Continued

permitting correction after bid opening, if the effect on price is clear-
ly de minimis, and the bidder affirmatively evinces its acknowledg-
ing the amendment as soon as possible thereafter, but always prior
to award. This decision modifies 62 Comp. Gen. 111.......cccccevvrvvenreervnren

An amendment which imposes no different or additional legal obli-
gations on the bidders from those imposed by the original invitation
is not material, and thus failure to acknowledge receipt of such an
amendment may be waived. This decision modifies 62 Comp. Gen.
L1 oottt et st eae s st st e b b st st et et b e et n e saeenssnerns

Effect on competition

An amendment which imposes no different or additional legal obli-
gations on the bidders from those imposed by the original invitation
is not material, and thus failure to acknowledge receipt of such an
amendment may be waived. This decision modifies 62 Comp.
GEN 111ttt et seae e bes st sttt et srsae s en e et e e senene

Cancellation
After bid opening

Contracting officer’s determination to cancel an IFB based on spec-
ulation that a modification which made the protester’s bid low may
not have been mailed when a certified mail receipt shows it was
mailed lacks a reasonable basis since the Postal Service found no evi-
dence of irregularities .........ccvcvcreeecnecennieece st

Contracting agency had a compelling reason for canceling IFB for
public works services where, because of provisions setting minimum
performance deadlines for fewer than 100 percent of repair service
calls, agency could not ensure that all service calls would be per-
formed in a timely manner, as required to meet the agency’s mini-
MU NEEAS... ..ottt e et et et et ss st s s oses et enseneesrsessassessesen

Compelling reasons only

Agency did not have a compelling reason to cancel an invitation
for bids and resolicit, and a protest requesting reinstatement of the
IFB is sustained where, even though the bidding schedule did not
enumerate all of the tasks comprising the agency’s needs, the re-
mainder of the IFB and the attached standard specification did fully
enumerate these tasks; award to the low responsive bidder based on
such a clear statement of the work required would meet the agency’s
actual needs and would not be prejudicial to other bidders....................

Contracting agency had a compelling reason for canceling IFB for
public works services where, because of provisions setting minimum
performance deadlines for fewer than 100 percent of repair service
calls, agency could not ensure that all service calls would be per-
formed in a timely manner, as required to meet the agency’s mini-
IMUIT NIEEAS. .....eeveeeerireeirtecrresesertstersesesssseenseriasssessesssessesessessssssssessnsessneenesnneene

Defective solicitation

Agency did not have a compelling reason to cancel an invitation
for bids and resolicit, and a protest requesting reinstatement of the
IFB is sustained where, even though the bidding schedule did not
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BIDS—Continued
Invitation for bids—Continued
Cancellation—Continued
After bid opening—Continued
Defective solicitation—Continued
enumerate all of the tasks comprising the agency’s needs, the re-
mainder of the IFB and the attached standard specification did fully
enumerate these tasks; award to the low responsive bidder based on
such a clear statement of the work required would meet the agency’s
actual needs and would not be prejudicial to other bidders....................
Justification
Inaccurate specifications
Contracting agency had a compelling reason for canceling IFB for
public works services where, because of provisions setting minimum
performance deadlines for fewer than 100 percent of repair service
calls, agency could not ensure that all service calls would be per-
formed in a timely manner, as required to meet the agency’s mini-
INUIN NEEAS. c..eveueieeeererineiereientets e ssssessssesessstesesessesesssessesesesensasesssensosssssessosssn
Low bid in excess of Government estimate
Agency’s rejection of only bid received on the basis of unreasonable
price, resulting in cancellation of solicitation, is proper when the bid
price is approximately 27 percent higher than the government esti-
IMNALE ..coviiiiiiiit et sttt et et e s e e e e b ete et sa e b e e st raete e e st enseneereenes
Issuance of a request for proposals after cancellation of invitation
for bids on the basis of price unreasonableness, instead of negotiation
with sole bidder responding to the invitation, is proper, since regula-
tions permit but do not require such negotiation and since cancella-
tion determination does not authorize negotiation on this basis............
Erroneous
Reinstatement recommended
Contacting officer’s determination to cancel an IFB based on specu-
lation that a modification which made the protester’s bid low may not
have been mailed when a certified mail receipt shows it was mailed
lacks a reasonable basis since the Postal Service found no evidence of
ITTEZUIATIEIES ..ottt e e e e ste et ereens
Justification
Since Solid Waste Disposal Act requires federal agencies to comply
with local requirements respecting the control and abatement of solid
waste generated by federal facilities in the same manner and extent
as any person subject to such requirements, those federal facilities lo-
cated within the city of Monterey must comply with a city require-
ment that all inhabitants of the city have their solid waste collected
by the city’s franchisee. Therefore, federal solicitations seeking bids
for these services should be canceled and the services of the city or
its franchisee should be used instead............cccocvvevnennvennveneneneneneneennes
Unreasonableness of prices bid. (See BIDS, Invitation for
bids, Cancellation, After bid opening, Low bid in excess
of Government estimate)
Reinstatement
Recommended by GAO
Factors considered
Contracting officer’s determination to cancel an IFB based on specu-
lation that a modification which made the protester’s bid low may not
have been mailed when a certified mail receipt shows it was mailed
lacks a reasonable basis since the Postal Service found no evidence of
IFTegUIATItIes ....ccccveeeeciiiittcc et
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BIDS—Continued
Invitation for bids—Continued
Cancellation—Continued
Resolicitation
Negotiated Procurement
Issuance of a request for proposals after cancellation of invitation
for bids on the basis of price unreasonableness, instead of negotiation
with sole bidder responding to the invitation, is proper, since regula-
tions permit but do not require such negotiation and since cancella-
tion determination does not authorize negotiation on this basis.............
Validity
Contracting officer’s determination to cancel an IFB based on spec-
ulation that modficiation which made the protester’s bid low may not
have been mailed when a certified mail receipt shows it was mailed
lacks a reasonable basis since the Postal Service found no evidence of
IFPeGUIATILIES ..ccoveeicniiitct e
Clauses
Liquidated damages
Legality
Protester, alleging a liquidated damages provision imposes a pen-
alty, must show that there is no possible relationship between the
liquidated damages rate and reasonably contemplated losses. A solici-
tation provision shown to authorize deductions for an entire lot of
custodial services, based on the contractor’s unsatisfactory perform-
ance of only a portion of the tasks, imposes a penalty if it authorizes
deductions without regard to what proportion of the services renders
the entire lot unsuitable for the government’s purpose..........ccceevveuenecee.
Specifications
Adequacy
Protest in which protester argues for more restrictive specifica-
tions—that a safety observer be present whenever maintenance or
repair work is performed on refrigeration equipment—is denied
where protester fails either to present evidence of fraud or willful
misconduct by government officials or to point to a particular regula-
tion which clearly requires the presence of a safety observer under
the CIFCUMSEANCES.....covviiiiceeieterecrtcee ettt se e ssseste st st s sns s saane
Scope of work
Sufficiency of detail
Where performance-type specifications adequately inform bidders
of government’s requirements for sound level audibility of fire alarm
system in all building areas, fact that contractor is responsible for
providing speakers in the quantities and locations necessary to satis-
fy the specified performance requirements does not make specifica-
tions insufficient to permit bidding on an intelligent and equal basis..
Ambiguity
What constitutes
Where performance-type specifications adequately inform bidders
of government’s requirements for sound level audibility of fire alarm
system in all building areas, fact that contractor is responsible for
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BIDS—Continued
Invitation for bids—Continued
Specifications—Continued
Ambiguity—Continued
What constitutes—Continued
providing speakers in the quantities and locations necessary to satis-
fy the specified performance requirements does not make specifica-
tions insufficient to permit bidding on an intelligent and equal basis..
Brand Name
Consideration of “Equal” bid
Propriety
Protest is denied where protester fails to demonstrate that brand
other than that specified in contracting agency’s solicitation would
satisfy agency’s solicitation would satisfy agency’s needs or that
agency’s brand name requirement is unreasonable ..........ccoevvnerenennnnnn.
Reasonableness
Protest is denied where protester fails to demonstrate that brand
other than that specified in contracting agency’s solicitation would
satisfy agency’s needs or that agency’s brand name requirement is
UNTEASONADIE. ....cooveeiriitreeeiiereree st
Defective
Allegation not sustained
Where performance-type specifications adequately inform bidders
of government’s requirements for sound level audibility of fire alarm
system in all building areas, fact that contractor is responsible for
providing speakers in the quantities and locations necessary to satis-
fy the specified performance requirements does not make specifica-
tions insufficient to permit bidding on an intelligent and equal basis..
Protester has not met burden of proving that specification for jani-
torial services is deficient because estimated quantities or “mandays”
needed to clean certain buildings are consistent with sizes of build-

Evaluation criteria
Where evaluation method in invitation for bids is structured so as to
encourage unbalanced bidding, the invitation is defective, per se, and
no bid can be evaluated properly because there is insufficient assur-
ance that award will result in the lowest ultimate cost to the govern-

Responsiveness. (See BIDS, Responsiveness)
Specifications
Brand name or equal
“Equal” product evaluation
Salient characteristics not met
Protest is sustained where the contracting agency concedes that
the awardee’s bid for an “equal”’ product should have been rejected
as nonresponsive for failing to meet precise dimensions specified in a
brand name or equal purchase description. Where solicitation in-
cludes precise performance or design characteristics, “equal’’ product
must meet them exactly, and mere functional equivalency will not
O ettt ettt s s e bR st s e sa s h e bbb s bR eR e b e b e b ar e s
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BIDS—Continued
Invitation for bids—Continued
Specifications—Continued
Defective
Not prejudicial
A contract awarded on the basis of defective specifications should
not be terminated and the requirement resolicited where no competi-
tive prejudice to any bidder is apparent and the government met its
minimum needs at reasonable prices after adequate competition .........
Minimum needs requirement
Administrative determination
Reasonableness
In the absence of a specific statute or regulation mandating the es-
tablishment of geographic regions, an agency generally must show
that its minimum needs define the scope of a geographic restriction
JTo Y= R C103 017 o> V1 AR
Protest that specifications are in excess of contracting agency’s
minimum needs and unduly restrictive of competition is denied
where there is no showing that agency lacked a reasonable basis for
requiring contractor (1) to respond to request for emergency service
on refrigeration equipment at commissary store within 3 hours, and
with the tools the agency considered minimally necessary for prompt
and efficient service, in order to avoid spoilage of perishable refriger-
ated food items, and (2) to schedule routine preventive maintenance
when the commissary store is closed so as to minimize disruption of
COMMISSATY OPETrAtiONS .....covviiiiiciiiieieetcee et e n s eaes
Minimum needs requirement
Administrative determination
Reasonableness
Protest in which protester argues for more restrictive specifica-
tions—that a safety observer be present whenever maintenance or
repair work is performed on refrigeration equipment—is denied
where protester fails either to present evidence of fraud or willfull
misconduct by government officials or to point to a particular regula-
tion which clearly requires the presence of a safety observer under
the CIrCUMSEANCES.........ceeeeireceeee ettt sresa s eresaes
Restrictive
Burden of proving undue restriction
Protest that specifications are in excess of contracting agency’s
minimum needs and unduly restrictive of competition is denied
where there is no showing that agency lacked a reasonable basis for
requiring contractor (1) to respond to request for emergency service
on refrigeration equipment at commissary store within 3 hours, and
with the tools the agency considered minimally necessary for prompt
and efficient service, in order to avoid spoilage of perishable refriger-
ated food items, and (2) to schedule routine preventive maintenance
when the commissary store is closed so as to minimize disruption of
COMMISSAry OPErations........cocccceniiiiininiiiinii e eaaes
A solicitation specifying corrugated metal pipe for a closed conduit
waterway, thereby excluding an offer for concrete pipe, is not unduly
restrictive where the contracting agency establishes a prima facie
case that the requirement is reasonable, based upon a comparative
cost analysis, and the protester, although questioning the agency’s
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BIDS—Continued Page
Invitation for bids—Continued
Specifications—Continued
Restrictive—Continued
Burden of proving undue restriction—Continued
method of projecting and comparing costs, fails to show that the
method is UNTeasonable .............cviivneriecniniriceese s sre e seenes 858
Late
Modification
Rejection
A late modification of a bid may not be accepted if the bid as origi-
nally submitted iS NONTESPONSIVE .....c.cuceueuieeueieieceiirieee e 768
Mistakes
Allegation after award. (See CONTRACTS, Mistakes)
Allegation by other than bidder involved
Protester
Protest that competitor’s bid may be mistaken because it seems too
low is dismissed since only the contracting parties may assert rights
and bring forth all necessary evidence to resolve mistake in bid ques-
tions. Moreover, submission of bid considered by another firm as too
low does not constitute a legal basis for precluding award ..................... 265
Clerical errors
Unit quantities
Bid, which quoted monthly unit prices instead of the requested
man-hour unit prices on an invitation for bids for janitorial services,
may be corrected as a clerical error obvious from the face of the bid,
where the unit prices quoted are one-twelfth of the extended yearly
prices and the man-hour unit prices are easily ascertainable by divid-
ing the total yearly prices by the estimated man-hour quantities
stated in the invitation for bids......c...ccocieeerrernerienceeneiiiieeee 593
Correction
After bid opening
Rule
A garbled telegraphic modification increasing the bid price in an
uncertain amount which was received prior to bid opening may not
be ignored, nor may it be corrected by a subsequent message which
arrived late. Since the garbled telegram made the bid price uncertain
and not fixed, that bid could not be subject of award..............ccccevveennee 628
Clerical error
Bid, which quoted monthly unit prices instead of the requested
man-hour unit prices on an invitation for bids for janitorial services,
may be corrected as a clerical error obvious from the face of the bid,
where the unit prices quoted are one-twelfth of the extended yearly
prices and the man-hour unit prices are easily ascertainable by divid-
ing the total yearly prices by invitation for bids .......cccoocevemnerrriirnnennnenn. 593
Evidence of error
Worksheets
Agency acted reasonably in allowing correction of a mistake in bid
where the bidder’s worksheets show an inadvertent error in failing
to add a $7.00 item, thus clearly establishing that a mistake was

made, how the mistake occurred, and the amount of the intended
35T RS SUUUOU PRSP UROSRPPPON 441
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BIDS—Continued
Mistakes—Continued
Correction—Continued
Intended bid price
Established in bid
Discrepancy in bid between stated total of lump sum and extended
price items and the correct mathematical total of such items may be
corrected so as to displace another, otherwise low offer where both
the intended bid price and the nature of the mistake are apparent on
the face of the Did........ccccooviviiviiieninnecicetnese e seseenes
Establishment required
Agency acted reasonably in allowing correction of a mistake in bid
where the bidder’s worksheets show an inadvertent error in failing
to add a $7.00 item, thus clearly establishing that a mistake was
made, how the mistake occurred, and the amount of the intended
DI oot ettt ee e et e e s et e er e s et e s are et et e s seneaen
In deciding cases involving bid correction which displace the low
bidder, the critical element is that the intended bid price be ascer-
tainable from the bid itself..........c.cccccooeeieiiieicieeceeee e
Low bid displacement
In deciding cases involving bid correction which displace the low
bidder, the critical element is that the intended bid price be ascer-
tainable from the bid itself........c.cccoerveviriinrriciiinirrincee e
Agency improperly premitted awardee to correct unit bid, displac-
ing protester’s lower bid, where the awardee’s unit bid, extended bid
and total bid were in agreement and existence of error was not oth-
erwise discernable from face of bid. General Accounting Office rec-
ommends that awardee’s contract be terminated for convenience and
that award be made to protester............cooeeevereeieinecrcceercreeneeeeeeerenenene
Discrepancy in bid between stated total of lump sum and extended
price items and the correct mathematical total of such items may be
corrected so as to displace another, otherwise low offer where both
the intended bid price and the nature of the mistake are apparent on
the face of the Did........cccocveeviiiiiiieceeeeiccee e ere st sasees e s aesens
Prejudical to other bidders
Agency improperly permitted awardee to correct unit bid, displac-
ing protester’s lower bid, where the awardee’s unit bid, extended bid
and total bid were in agreement and existence of error was not oth-
erwise discernable from face of bid. General Accounting Office rec-
ommends that awardee’s contract be terminated for convenience and
that award be made to protester..........ccovvvvnennenicirneennerne e
Price reduction
Agency improperly permitted awardee to correct unit bid, displac-
ing protester’s lower bid, where the awardee’s unit bid, extended bid
and total bid were in agreement and existence of error was not oth-
erwise discernable from face of bid. General Accounting Office rec-
ommends that awardee’s contract be terminated for convenience and
that award be made to protester...........ccooeevricrceninncncicnieecereerenenes
Propriety
Agency acted reasonably in allowing correction of a mistake in bid
where the bidder’s worksheets show an inadvertent error in failing
to add a $7.00 item, thus clearly establishing that a mistake was
made, how the mistake occurred, and the amount of the intended
D vttt ettt et aen et e ar s s s e s ase e se et e s s arasen st s sanen s sarenas
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BIDS—Continued
Mistakes—Continued
Correction—Continued
Propriety—Continued
Agency improperly permitted awardee to correct unit bid, displac-
ing protester’s lower bid, where the awardee’s unit bid, extended bid
and total bid were in agreement and existence of error was not oth-
erwise discernable from face of bid. General Accounting Office rec-
ommends that awardee’s contract be terminated for convenience and
that award be made to protester...........ccccoveveermmevcrernceeineneernneererneens
Evidence of error
Correction authorized. (See BIDS, Mistakes, Correction)
Sufficiency
Discrepancy in bid between stated total of lump sum and extended
price items and the correct mathematical total of such items may be
corrected so as to displace another, otherwise low offer where both
the intended bid price and the nature of the mistake are apparent on
the face of the Did.........ccoerviirinirieeeeenere ettt
Low bid displacement (See BIDS, Mistakes, Correction, Low bid
displacement)
Nonresponsive bids
Correction improper
A late modification of a bid may not be accepted if the bid as origi-
nally submitted iS NONTESPONSIVE.........ocuriiiiriiiiiiniiiiicti et ssns
Waiver, etc. of error
Where the bidder, by entering a bid price for every item, offered to
perform as required under the solicitation and at a price apparent on
the face of the bid, the failure to enter a total price did not render
the bid nonresponsive and, instead, may be considered an informality
ANA WAIVEA ...eiriieieirreireret sttt sttt sa s en s st n e e anene
Modification
After bid opening
Mistake correction. (See BIDS, Mistakes, Correction)
Before bid opening
Ambiguity allegation
Where a garbled telegraphic modification increasing the bid price
in an uncertain amount causes the bid price to be uncertain, the bid
was properly found to be non-responsive, even if, as the bidder now
shows, statement in prior decision indicating that the modification
also acknowledged two material amendments to the solicitation was
EITOTIEOUS «e.vevivirveneesersesessessasesssssaessessssessssestssensesessssassesestssessssessesessestsessssssessones
A garbled telegraphic modification increasing the bid price in an
uncertain amount which was received prior to bid opening may not
be ignored, nor may it be corrected by a subsequent message which
arrived late. Since the garbled telegram made the bid price uncertain
and not fixed, that bid could not be subject of award..........ccccoevirnnnnn
Negotiated procurement (Se¢ CONTRACTS, Negotiation)
Nonresponsive to invitation (See BIDS, Responsiveness)
Omissions
Prices in bid
Bidders may elect not to charge the government for certain serv-
ices, and when they have indicated that they are aware of and will-
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960 INDEX DIGEST

BIDS—Continued
Omissions—Continued
Prices in bid—Continued
ing to commit themselves to furnishing the item in question—as by
inserting a zero, “no charge,” or “not separately priced,”—the bid is
responsive and the bidder may be considered for award notwithstand-
ing agency’s desire for dollar amount entry to serve as incentive to
PETfOrM the SEIVICE c.cveuivuiirriireeeretre ettt ettt sest st srsae s ere s snsnes
Essentiality of omission
Failure to provide a price for a bid item as requested by an amend-
ment may be waived as a minor informality where bidder acknowl-
edged receipt of the amendment, the change effected by the amend-
ment was immaterial, and waiver would not be prejudicial to other
bidders. E. H. Morrill Company, 63 Comp. Gen. 348 (1984), 84-1
C.P.D. 508, Goodway Graphics of Virginia, Inc, B-193193, Apr. 3,
1979, 79-1 C.P.D. 230. This decision modifies 63 Comp. Gen. 348 and
B-193193, APL. 3, 1979 ...ttt stetse s s sesenssesseassenesnes
Options. (See CONTRACTS, Options)
Prices
Below cost
Not basis for precluding award
Protest that competitor’s bid may be mistaken because it seems too
low is dismissed since only the contracting parties may assert rights
and bring forth all necessary evidence to resolve mistake in bid ques-
tions. Moreover, submission of bid considered by another firm as too
low does not constitute a legal basis for precluding award .....................
Escalation
Provision
Where an invitation for bids for janitorial services requires bidders
to submit with their bids a base rate necessary for the operation of
the Economic Price Adjustment clause, which provides for upward
and downward price adjustments based on fluctuations from a based
rate quoted in the successful bid, bids not quoting this rate must be
rejected as nonresponsive. Failure to provide such information at bid
opening is material because the legal rights of the contractor and
government are affected ........occveeiieeceieeeee et
Propriety
An Economic Price Adjustment clause in an invitation for bids for
janitorial services which provides for price adjustments based on
fluctuations from a base rate quoted in the successful bid may not
adequately protect the government’s legal rights. Although this base
rate is supposed to be based on labor rates on which the bid price is
based, there is an economic incentive for a bidder to submit a base
rate less than that on which it based its bid price to enhance the pos-
sibility of an upward price adjustment and minimize the possibility
of a downward price adjustment. In this case, the bid base rate of the
low responsive bidder is significantly lower than next low bidder al-
though the difference between the bids is not significant; consequent-
ly, verification of this base rate should be made before award...............
Excessive
Cancellation of invitation. (See BIDS, Invitation for bids, can-
cellation, After bid opening Low bid in excess of Govern-
ment estimate)
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BIDS—Continued
Omissions—Continued
Firm
Firm fixed price requirement
Where bidder includes in its bid statement that its price for option
periods was “plus rate of inflation, fuel, labor and gravel,” and where
invitation for bids stated that the option years would be evaluate for
award, bid was properly rejected for failure to offer firm, fixed price..
A garbled telegraphic modification increasing the bid price in an
uncertain amount which was received prior to bid opening may not
be ignored, nor may it be corrected by a subsequent message which
arrived late. Since the garbled telegram made the bid price uncertain
and not fixed, that bid could not be subject of award...............................
Where a garbled telegraphic modification increasing the bid price
in an uncertain amount causes the bid price to be uncertain, the bid
was properly found to be nonresponsive, even if, as the bidder now
shows, statement in prior decision indicating that the modification
also acknowledged two material amendments to the solicitation was
EITONIEOUS ...vvvrererereresessssssesessssesasessssesssssessssssmsessssssesessosesesessssnssessasnsosssessasossses
Not offered
Where bidder includes in its bid statement that its price for option
periods was ‘“plus rate of inflation, fuel, labor and gravel,” and where
invitation for bids stated that the option years would be evaluated
for award, bid was properly rejected for failure to offer firm, fixed
PIICE ettt sttt sr et st s st s e st sa e bt e e a et e et ens b e e senenensen
Where a garbled telegraphic modification increasing the bid price
in an uncertain amount causes the bid price to be uncertain, the bid
was properly found to be nonresponsive, even if, as the bidder now
shows, statement in prior decision indicating that the modification
also acknowledged two material amendments to the solicitation was
EITONEOUS ....cuveveverenreesseressssesessssssssessesssessstssrsesisnssnsessssssesesssessnsesesesssssseseessesssenis
Item omission
Failure to provide a price for a bid item as requested by an amend-
ment may be waived as a minor informality where bidder acknowl-
edged receipt of the amendment, the change effected by the amend-
ment was immaterial, and waiver would not be prejudicial to other
bidders. E. H. Morrill Company, 63 Comp. Gen. 348 (1984), 84-1
C.P.D. 508; Goodway Graphics of Virginia, Inc., B-193193, Apr. 3,
1979, 79-1 C.P.D. 230. This decision modifies 63 Comp. Gen. 348 and
B-193193, ADPL. 3, 1979 ..ottt rea e st sas e sesassaaes
Level pricing clause
Bid responsiveness
In a situation where a bidder violates an invitation for bids’ level
pricing provision, the determinative issue as to the responsiveness of
the bid is whether or not this deviation worked to the prejudice of
other bidders. Therefore, an unlevel low bid will not be found to be
nonresponsive where it cannot be shown that the second low bidder
conceivably could have become low if it had been permitted to un-
level its bid in the same manner as did the offending bidder. B-
206127.2, Oct. 8, 1982; 60 Comp. Gen. 202; B-195520.2, Jan. 7, 1980; 54
Comp. Gen. 967; and 54 Comp. Gen. 476, are distinguished ....................
Omissions. (See BIDS, Omissions, Prices in bid)

961

Page

355

628

702

355

702

279



962 INDEX DIGEST

BIDS—Continued
Prices—Continued
Pricing response nonresponsive
A bid is nonresponsive, and the bidder submitting it thus is not eli-
gible for award, where the intended total bid price cannot be deter-
mined from the bid documents submitted at the time of bid opening...
Where a garbled telegraphic modification increasing the bid price
in an uncertain amount causes the bid price to be uncertain, the bid
was properly found to be nonresponsive, even if, as the bidder now
shows, statement in prior decision indicating that the modification
also acknowledged two material amendments to the solicitation was
EITOIICOUS «..veeverrereienreressesaesersesessesessesessessssessessssssessssssessessssessssessssssantosesssssesessens
Reasonableness
Imbalance in pricing
The apparent low bid on a contract for a 1-year base period and
two l-year options is materially unbalanced where there is reasona-
ble doubt that acceptance of the bid will result in the lowest ultimate
cost to the government. Such doubt may exist where the bid has a
substantially front-loaded base period and does not become low until
well into the last option year..........ciiniincnniniiceseeenneceeeeenene
Preparation
Costs
Recovery
When, in view of the extent of performance and need for inter-
changeability, it is not feasible for an agency to terminate an im-
properly awarded contract for the convenience of the government,
the protester is entitled to recover both its bid preparation costs and
its costs of filing and pursuing the protest at the General Accounting
OFFICE ..ttt ca s et rs e se st n e et e esene s st st sr s ia
Prices
Conflicting
Bid Acceptance
Discrepancy in bid between stated total of lump sum and extended
price items and the correct mathematical total of such items may be
corrected so as to displace another, otherwise low offer where both
the intended bid price and the nature of the mistake are apparent on
the face of the bid ........ccccocmiiiic et
Discrepancies
Discrepancy in bid between stated total of lump sum and extended
price items and the correct mathematical total of such items may be
corrected so as to displace another, otherwise low offer where both
the intended bid price and the nature of the mistake are apparent on
the face of the bid.......c..ccccerviviiiiniinienee et
Protests (See CONTRACTS, Protests)
Rejection
Nonresponsive. (See BIDS, Responsiveness)
Propriety
Bid containing notation “N/C Pan Stock” as a material cost for
several line items is ambiguous, at best, and should have been reject-
ed. Record shows that pan stock refers to ancillary items which are
normally provided by the contractor and phrase could reasonably be
interpreted as obligating bidder to provide only pan stock items at ne
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BIDS—Continued
Rejection—Continued
Propriety—Continued
charge or providing the required materials only to the extent they
could be supplied from pan StOCK .........cc.cceeemevviiiuieeeeeeeeeeeeee s eceeeveeean
Where bidder includes in its bid statement that its price for option
periods was “plus rate of inflation, fuel, labor and gravel,” and where
invitation for bids stated that the option years would be evaluated
for award, bid was properly rejected for failure to offer firm, fixed
PIICE .ottt eseceresasetseess s s e et e s ase b s oo se et s s se e s beseseeeeemeeentssesssensesasenes
A nonresponsive bid may not be accepted even though it would
result in monetary savings to the government since acceptance
would be contrary to the maintenance of the integrity of the competi-
tive bidding SYStEIM ........coeiiiriiecec ettt
Agency’s rejection of only bid received on the basis of unreasonable
price, resulting in cancellation of solicitation, is proper when the bid
price is approximately 27 percent higher than the government esti-
INALE ettt et st st ra e a e e s et e e e bense e e aeaaastens
Responsiveness
Amendments to invitation
Failure to acknowledge. (See BIDS, Invitation for bids, Amend-
ment, Failure to acknowledge)
Bid guarantee requirement
A bid bond is defective when no penal sum has been inserted on
the bond, either as a percentage of the bid amount or as a fixed sum.
Prior General Accounting Office cases to the contrary, including 51
Comp. Gen. 508 (1972), are hereby overruled.............ccocovevvereneerveeeennn.
Brand name or equal procurement
Protest is sustained where the contracting agency concedes that the
awardee’s bid for an “equal” product should have been rejected as
nonresponsive for failing to meet precise dimensions specified in a
brand name or equal purchase description. Where solicitation in-
cludes precise performance or design characteristics, “equal” prod-
uct must meet them exactly, and mere functional equivalency will
DIOE O oottt e e et ettt
Determination
On Basis of bid as submitted at bid opening
A late modification of a bid may not be accepted if the bid as origi-
nally submitted is NONreSPONSIVE..........ccocceeeenrrerreirierete e eeeeeee e
Exceptions taken to invitation terms
Use of bid bond form other than required Standard Form 24 is not
objectionable where intent of surety and principal to be bound and
identity of United States as intended and true obligee is clearly
shown by bond itself. Contrary interpretation of regulation by pro-
tester is inconsistent with underlying concept of responsiveness, re-
JECEEM ettt ettt a et et ne s
Failure to acknowledge amendment. (See BIDS, Invitation for
bids, Amendments, Failure to acknowledge)
Failure to furnish something required
Bid signature
An agency may waive a bidder’s failure to sign its bid as a minor
informality, thus obviating rejection of the bid as nonresponsive,
when the bid is accompanied by other documentation signed by the
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BIDS—Continued
Responsiveness—Continued
Failure to furnish something required—Continued
Bid signature—Continued
bidder which clearly evinces the bidder’s intent to be bound, such as
an acknowledged amendment.........c.coocuiceneeieeenienienenieeeeeee e
Delivery Information, Prices, etc.

When low bid does not specify shipping point and information is
necessary to determine transportation costs in evaluation of bids on
an f.o.b. origin basis, the agency may properly reject the bid as non-
responsive. An exception for bids where the shipping point can be as-
certained by reading the bid as a whole does not apply where there is
no other place designated in the bid from which the protester would
legally be bound to Ship.....ccccocviiiiiiincniinitccceceset e

Prices

Failure to provide a price for a bid item as requested by an amend-
ment may be waived as a minor informality where bidder acknowl-
edged receipt of the amendment, the change effected by the amend-
ment was immaterial, and waiver would not be prejudicial to other
bidders. E. H. Morrill Company, 63 Comp. Gen. 348 (1984), 84-1
C.P.D. 508; Goodway Graphics of Virginia, Inc., B-193193, Apr. 3,
1979, 79-1 C.P.D. 230. This decision modifies 63 Comp. Gen. 348 and
B-193193, Apr. 3, 1979 ...ttt e ssnsan e nees

Bidders may elect not to charge the government for certain serv-
ices, and when they have indicated that they are aware of and will-
ing to commit themselves to furnishing the item in question—as by
inserting a zero, “no charge,” or “not separately priced,” —the bid is
responsive and the bidder may be considered for award notwithstand-
ing agency’s desire for dollar amount entry to serve as incentive to
PErfOrm the SEIVICE ......covvvveivevieeieeeteteecr e e esessaessrsaessossesssonnes

Where an invitation for bids for janitorial services requires bidders
to submit with their bids a base rate necessary for the operation of
the Economic Price Adjustment clause, which provides for upward
and downward price adjustments based on fluctuations from a based
rate quoted in the successful bid, bids not quoting this rate must be
rejected as nonresponsive. Failure to provide such information at bid
opening is material because the legal rights of the contractor and
government are affected ........ccouviiveieeiiiece e

Standard representations and certifications
Waiver
As minor informality

A bidder’s failure to complete the contingent-fee and affiliation
certifications in the Standard Form 33 is a minor informality that
can be waived since completion of these certifications is not neces-
sary to determine the responsiveness of a bid........ccocvvvevnerenrvireeeesennnnes

Subcontractor Listing

Fact that bid package did not include a form for listing subcontrac-
tors, nor highlight requirement for subcontractor listing, does not
render improper an agency’s rejection of bid for failure to include
subcontractor listing required by IFB to prevent bid shopping...............

Identity of bidder ambiguous

Bids must adequately establish who the true bidding entities are to

insure that bids are not submitted through irresponsible parties
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BIDS—Continued
Responsiveness—Continued
Identity of bidder ambiguous—Continued
whose principals then could avoid or support the bids as their inter-
ests Might diCtate .....ccoireeieieceee et
“No-charge,” etc. notations
Bidders may elect not to charge the government for certain serv-
ices, and when they have indicated that they are aware of and will-
ing to commit themselves to furnishing the item in question—as by
inserting a zero, “no charge,” or “not separately priced,”—the bid is
responsive and the bidder may be considered for award notwithstand-
ing agency’s desire for dollar amount entry to serve as incentive to
Perform the ServiCe ... veeneciiereiiicc et
Offer of compliance after bid opening
Acceptance not authorized
A late modification of a bid may not be accepted if the bid as origi-
nally submitted is NONIESPONSIVE........ccccieiiminiiiteice e
Pricing response
Ambiguous
An ambiguity as to the low bidder’s intended price does not render
the bid nonresponsive or otherwise unacceptable; where the bid
would be low by a significant margin under the least favorable inter-
pretation, the intended price can be clarified after bid opening ............
Minor deviation from IFB requirements
Where the bidder, by entering a bid price for every item, offered to
perform as required under the solicitation and at a price apparent on
the face of the bid, the failure to enter a total price did not render
the bid nonresponsive and, instead, may be considered an informality
ANA WAIVEA.....c.eeiieitieeniieeiececee et eeee s seesre st e e seensssesatsrssbesaesanstesrsrnsansseans
Pricing response nonresponsive to IFB requirement
Failure to bid firm, fixed price
A bid is nonresponsive, and the bidder submitting it thus is not eli-
gible for award, where the intended total bid price cannot be deter-
mined from the bid documents submitted at the time of bid opening...
Where a garbled telegraphic modification increasing the bid price
in an uncertain amount causes the bid price to be uncertain, the bid
was properly found to be nonresponsive, even if, as the bidder now
shows, statement in prior decision indicating that the modification
also acknowledged two material amendments to the solicitation was
EITOTNIEOUS ....oovvveverieneiseseseresesessssssesssessssssssssssesesesseeseseenesseseseneetssssinssnssessonsssses
Level pricing clause. (See BIDS, Prices, Level pricing clause,
Bid responsiveness)
Solicitation requirements not satisfied
Conformability of equipment, etc. offered
Protest is sustained where the contracting agency concedes that
the awardee’s bid for an “equal” product should have been rejected
as nonresponsive for failing to meet precise dimensions specified in
a brand name or equal purchase description. Where solicitation in-
cludes precise performance or design characteristics, ‘equal” product
must meet them exactly, and mere functional equivalency will not do ..
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BIDS—Continued
Responsiveness—Continued
Test to determine
Unqualified offer to meet all solicitation terms
Blanket offer to meet all specifications is not legally sufficient to
make a nonresponsive bid or offer responsive, and it is not enough
that the bidder or offeror believes that its product meets specifica-
tions. GAO therefore will deny a protest against rejection of an offer
from an unqualified source when the protester has not supplied evi-
dence such as test reports that it can meet extremely precise specifi-
cations and has not demonstrated the existence of quality assurance
PTOCEAUTES ....ceeverereerreenercereeseenestssesesessssssissssssssissssssesessssssnssessssasssesesssesessasasss
Signatures
Bid unsigned
An agency may waive a bidder’s failure to sign its bid as a minor
informality, thus obviating rejection of the bid as nonresponsive,
when the bid is accompanied by other documentation signed by the
bidder which clearly evinces the bidder’s intent to be bound, such as
an acknowledged amendment............cceiiivimiiniineninene s
Corporate seal
Absence of corporate seal on bid does not render bid nonresponsive
since evidence of the signer’s authority to bind the company may be
presented after bid OPENINg.......c.ccccveereeevininiiiiiniiiie s
Telegraphic submissions
Error in transmission
Where a garbled telegraphic modification increasing the bid price
in an uncertain amount causes the bid price to be uncertain, the bid
was properly found to be nonresponsive, even if, as the bidder now
shows, statement in prior decision indicating that the modification
also acknowledged two material amendments to the solicitation was
EITOTIEOUS .evvrrererresesesisesssetesesssssssessessseseesseseseststesetsnssissstsnssssssesesesssesessssssnsas
Establishment
A garbled telegraphic modification increasing the bid price in an
uncertain amount which was received prior to bid opening may not
be ignored, nor may it be corrected by a subsequent message which
arrived late. Since the garbled telegram made the bid price uncertain
and not fixed, that bid could not be subject of award............ccooevrurennene
Unbalanced
Bid evaluation formula
Defective
Where evaluation method in invitation for bids is structured so as
to encourage unbalanced bidding, the invitation is defective, per se,
and no bid can be evaluated properly because there is insufficient as-
surance that award will result in the lowest ultimate cost to the gov-
123901 44 1=) ¢ ) AU OO PRt
Evaluation
Where evaluation method in invitation for bids is structured so as
to encourage unbalanced bidding, the invitation is defective, per se,
and no bid can be evaluated properly because there is insufficient as-
surance that award will result in the lowest ultimate cost to the gov-
1= 00 04 U=] ¢ ) OOt
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BIDS—Continued
Unbalanced—Continued
Evidence
The apparent low bid on a contract for a 1-year base period and
two l-year options is materially unbalanced where there is reasona-
ble doubt that acceptance of the bid will result in the lowest ultimate
cost to the government. Such doubt may exist where the bid has a
substantially front-loaded base period and does not become low until
well into the last option Year.........ccevinrvvnineneineneeeeeeceeereseeres e
Propriety of unbalance
“Mathematically unbalanced bids”
Materiality of unbalance
Bid that was grossly unbalanced mathematically should have been
rejected since acceptance of the bid was tantamount to allowing an
advance PAYMENL.........cccueviiriiiniii ettt st seae e s sasens
The apparent low bid on a contract for a 1-year base period and
two l-year options is materially unbalanced where there is reasona-
ble doubt that acceptance of the bid will result in the lowest ultimate
cost to the government. Such doubt may exist where the bid has a
substantially frontloaded base period and does not become low until
well into the last option Year..........ciiiininrintineneneneesreeseeesresseessenens
What constitutes
The apparent low bid on a contract for a 1-year base period and
two l-year options is materially unbalanced where there is reasona-
ble doubt that acceptance of the bid will result in the lowest ultimate
cost to the government. Such doubt may exist where the bid has a
substantially frontloaded base period and does not become low until
well into the last option year..........ccccovvrmeirmniinins
Responsiveness of bid
Bid that was grossly unbalanced mathematically should have been
rejected since acceptance of the bid was tantamount to allowing an
AdVANCEd PAYMENL ....occveneiceeiiiieieeeeeeeeest e eeesee s ssene et ese et ersssas st eresassees
Unsigned
Evidence of bidder’s intent to be bound
An agency may waive a bidder’s failure to sign its bid as a minor
informality, thus obviating rejection of the bid as nonresponsive,
when the bid is accompanied by other documentation signed by the
bidder which clearly evinces the bidder’s intent to be bound, such as
an acknowledged amendment............cccovevuivniniinicineninneeee e
Waiver
An agency may waive a bidder’s failure to sign its bid as a minor
informality, thus obviating rejection of the bid as nonresponsive,
when the bid is accompanied by other documentation signed by the
bidder which clearly evinces the bidder’s intent to be bound, such as
an acknowledged amendment...........cccceeeveeniiniineineneenerese e
Defective. (See BONDS, Bid, Deficiences)

BONDS
Bid
Corporate seal missing
Bid bond is not invalid as a result of the absence of corporate seals
of bidder and surety. Corporate seals may be furnished after bid
opening. In addition, validity of bid bond is not affected by time limi-
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BONDS—Continued
Bid—Continued
Corporate seal missing—Continued
tation on authority of surety’s representative where it is undisputed
that surety’s representative had authority to execute bid bond at the
time the bond was executed............ccccoevveeveenrienneren s
Deficiencies
Use of bid bond form other than required Standard Form 24 is not
objectionable where intent of surety and principal to be bound and
identity of United States as intended and true obligee is clearly
shown by bond itself. Contrary interpretation of regulation by pro-
tester is inconsistent with underlying concept of responsiveness, re-

Bid rejection
Protest that a bidder and principal on a bid bond may serve as its
own surety is without merit as such a situation would defeat the pur-
POSE Of the DO ....ceeviereeeceercreitreetretc ettt et bsb s nrsaeeas
Form variance
Use of bid bond form other than required Standard Form 24 is not
objectionable where intent of surety and principal to be bound and
identity of United States as intended and true obligee is clearly
shown by bond itself. Contrary interpretation of regulation by pro-
tester is inconsistent with underlying concept of responsiveness, re-
JEOLRA ettt er st s s ene
Guarantee in lieu of. (See BIDS, Guarantees, Bid guarantees)
Penal sum
Omission
A bid bond is defective when no penal sum has been inserted on
the bond, either as a percentage of the bid amount or as a fixed sum.
Prior General Accounting Office cases to the contrary, including 51
Comp. Gen. 508 (1972), are hereby overruled.........cccccveveeevevvcnineneccennns
The fact that seven out of eight bids received included the requi-
site bid guarantee, which is to be submitted when performance and
payment bonds are required, clearly refutes an assertion that a bond-
ing requirement unduly restricted competition ........ccccccveveevervienicnennnnne,
Requirement
Reasonableness
One-hundred-percent performance bond can be required for janito-
rial services contract which involves cleaning of considerable amount
of government property, including rooms containing electronic equip-
ment and spacecraft, and where unacceptable or late performance
would be intolerable. Such a properly justified bonding requirement
does not unreasonably restrict competition or improperly prejudice
small business’ bonding capacity where 12 bids were received on the
TFB ..ottt se e sttt a s st st st ae e a e st se e e s ae st e e s ena st aat
Retention to offset indebtedness
A performance bond, forfeited to the Government by a defaulting
contractor, may be used to fund a replacement contract to complete
the work of the original contract. The performance bond constitutes
liquidated damages which may be credited to the proper appropria-
tion account in accordance with analysis and holding in 62 Comp.
Gen. 678 (1983). 46 Comp. Gen. 554 (1966) is modified to conform to
this decision. Requirements for documentation of the accounting
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BONDS—Continued
Bid—Continued
Retention to offset indebtedness—Continued
transactions are set forth in the General Accounting Office Policy
and Procedures Manual for Guidance of Federal Agencies.....................
Surety
Obligation to Government
Established
Bid bond is not invalid as a result of the absence of corporate seals
of bidder and surety. Corporate seals may be furnished after bid
opening. In addition, validity of bid bond is not affected by time limi-
tation on authority of surety’s representative where it is undisputed
that surety’s representative had authority to execute bid bond at the
time the bond was eXecUted .........ccceeeurereeeireinnecenenee st sese s
Unacceptable
Bidder and principle as surety
Protest and a bidder and principal on a bid bond may serve as its
own surety is without merit as such a situation would defeat the pur-
Pose Of the DONd.......cocciiiniiiiniiiinceneeee s sesasreesenens
Validity
Where applicable federal law exists, General Accounting Office
will not look to state law to determine the validity of a bid bond sub-
mitted for a federal procurement........cc.cocceveeeerirveecinreenicereesrecencesre e
Contract wage, labor materialmen, etc. payments. (See BONDS, Pay-
ment)
Payment
Miller Act Coverage
Construction v. supply contracts
Protests that Miller Act performance and payment bond require-
ments are inapplicable to a Department of Transportation contract
for the conversion of a government-owned vessel is denied where the
statute, by specifically providing that the Secretary of Transporta-
tion may waive such bonding requirements with respect to contracts
for the construction, alteration, or repair of vessels of any kind or
nature, clearly indicates that vessels owned by the government are
“public works” and therefore embraced by the Miller Act......................
Purpose of Act
An assertion that a requirement for Miller Act bonds constituted
an improper predetermination of responsibility is without merit
where the agency determined that evidenced potential underbidding
might jeopardize performance of the contract and payment to labor-
ers, materialmen, and suppliers, the very occurrences which the pro-
visions of the Miller Act were intended to mitigate.......ccoccevvverienenennn.
Performance
Administrative
Determination to require
One-hundred-percent performance bond can be required for janito-
rial services contract which involves cleaning of considerable amount
of government property, including rooms containing electronic equip-
ment and spacecraft, and where unacceptable or late performance
would be intolerable. Such a properly justified bonding requirement
does not unreasonably restrict competition or improperly prejudice

499-997 0 - 86 - 6 : QL 3
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BONDS—Continued
Performance—Continued
Administrative—Continued
Determination to require—Continued
small business’ bonding capacity where 12 bids were received on the
IFB ...ttt re s re st sn et ss st s asasaee st s sae e et s e e s se s e e e sere e nen
Administrative determination to require
Protests that Miller Act performance and payment bond require-
ments are inapplicable to a Department of Transportation contract
for the conversion of a government-owned vessel is denied where the
statute, by specifically providing that the Secretary of Transporta-
tion may waive such bonding requirements with respect to contracts
for the construction, alteration, or repair of vessels of any kind or
nature, clearly indicates that vessels owned by the government are
“public works” and therefore embraced by the Miller Act......................
An agency was fully justified in requiring a performance bond to
protect the government’s interest where the contract involved the ex-
tensive utilization by the contractor of a government-furnished vessel
in performing conversion work, and where the contractor was to
assume an existing contract for the construction of ship cranes to be
incorporated into the vessel, the amount of which represented nearly
half of the total contract Price........c.ccoeeeceveeseveenecereereeseeereeceereeseseeseeeenenees
In lieu of responsibility determination
Prohibition
An assertion that a requirement for Miller Act bonds constituted
an improper predetermination of responsibility is without merit
where the agency determined that evidenced potential underbidding
might jeopardize performance of the contract and payment to labor-
ers, materialmen, and suppliers, the very occurrences which the pro-
visions of the Miller Act were intended to mitigate..........ccccovureriernnnen.
Requirement
Bid, performance, etc.
Administrative determination
One-hundred-percent performance bond can be required for janito-
rial services contract which involves cleaning of considerable amount
of government property, including rooms containing electronic equip-
ment and spacecraft, and where unacceptable or late performance
would be intolerable. Such a properly justified bonding requirement
does not unreasonably restrict competition or improperly prejudice
small business’ bonding capacity where 12 bids were received on the
TFB ...ttt se st st et st sttt sene st s e st sn e st st e et er e e seat s e eatsne e nes
Protests that Miller Act performance and payment bond require-
ments are inapplicable to a Department of Transportation contract
for the conversion of a government-owned vessel is denied where the
statute, by specifically providing that the Secretary of Transporta-
tion may waive such bonding requirements with respect to contracts
for the construction, alteration, or repair of vessels of any kind or
nature, clearly indicates that vessels owned by the government are
“public works” and therefore embraced by the Miller Act......................
An agency was fully justified in requiring a performance bond to
protect the government’s interest where the contract involved the ex-
tensive utilization by the contractor of a government-furnished vessel
in performing conversion work, and where the contractor was to
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BONDS—Continued

Requirement—Continued

Bid, performance, etc.—Continued
Administrative determination—Continued

assume an existing contract for the construction of ship cranes to be
incorporated into the vessel, the amount of which represented nearly
half of the total contract price.......ccccoomiicveveeniieinsinieceeiee e

An assertion that a requirement for Miller Act bonds constituted
an improper predetermination of responsibility is without merit
where the agency determined that evidenced potential underbidding

might jeopardize performance of the contract and payment to labor-’

ers, materialmen, and suppliers, the very occurrences which the pro-
visions of the Miller Act were intended to mitigate.........ccc..cocuveueeunnneee.

Surety bond guarantee

Authority to purchase

Bid bond is not invalid as a result of the absence of corporate seals
of bidder and surety. Corporate seals may be furnished after bid
opening. In addition, validity of bid bond is not affected by time limi-
tation on authority of surety’s representative where it is undisputed
that surety’s representative had authority to execute bid bond at the
time the bond was executed ...........cceoeivniicrieninieicreeceeneceeeenr e

BUY AMERICAN ACT
Applicability
Waiver
Propriety
Agency head had statutory authority to waive application of Buy
American Act restrictions after bid opening where he determines
such action to be in the public interest ......c.ccceeviiverenececeniiinieseiiinenen
Public interest
Administrative discretion
Defense procurement
Agency head had statutory authority to waive application of Buy
American Act restrictions after bid opening where he determines
such action to be in the public interest ........ccccocivervecenenceiniiinenrecnecnnnnns
Waiver
Agency determination
Not reviewable by GAO
Agency head had statutory authority to waive application of Buy
American Act restrictions after bid opening where he determines
such action to be in the public interest ........c.cccecrviviireennsincnnininincnnens
Public interest
Agency head had statutory authority to waive application of Buy
American Act restrictions after bid opening where he determines
such action to be in the public interest ........ccccervvirinninniniinienennnnn.

CANAL ZONE
Employees. (See PANAMA CANAL COMMISSION, Employees)

CARRIERS
Motors. (See TRANSPORTATION, Motor carriers)
Private property loss and damage. (See PROPERTY, Private,
Damage, loss, ete.)
Transportation matters. (Se¢ TRANSPORTATION, Carriers)
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CHECKS
Date of payment

Fiscal Year 1982 presidential rank awards were paid to members
of the Department of Energy Senior Executive Service on November
22, 1982, although the checks were dated September 29, 1982. Under
5 U.S.C. 5383(b), the aggregate amount of basic pay and awards paid
to a senior executive during any fiscal year may not exceed the
annual rate for Executive Schedule, Level I, at the end of that year.
For purposes of establishing aggregate amounts paid during a fiscal
year, an SES award generally is considered paid on the date of the
Treasury check. In this case, however, since the agency can conclu-
sively establish the actual date the employee first took possession of
the check, the date of possession shall govern. 62 Comp. Gen. 675 dis-
BINGUISNEA ...ttt

Substitute

Interest payment
Not authorized

Since the government made payment by issuing a check within 30
days after the contracting agency received a proper invoice, payment
of interest is not authorized under the Prompt Payment Act even
though the contractor did not receive the payment until a substitute
check was issued where the failure to receive the initial payment
was outside the control of the contracting agency .........cccoevevvniivenenncne.

Travelers

Travel advances

Blank travelers checks obtained by the Government for issuance to
its employees in lieu of cash travel advances do constitute official
Government funds, the physical loss or disappearance of which
would entail financial liability for the accountable officer involved.
That liability may be relieved by General Accounting Office, under
31 U.S.C. 3527 (1982), in the same manner as liability for a loss in-
volving cash or other Government funds ........cceoevveiinnniennieicinnnennenes

CIVIL RIGHTS ACT
Title VII
Discrimination complaints
Equal Employment Opportunity Commission authority. (See
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION,
Authority, Title VII discrimination complaints)
Informal agency settlement
Without discrimination finding
Backpay
An agency may settle a discrimination complaint informally for an
amount which does not exceed the maximum amount that would be
recoverable under Title VII of the Civil Rights Act, if a finding of
discrimination were made. The amount that can be awarded under
an informal settlement must be related to backpay and generally
cannot exceed the gross amount of backpay less any interim earn-
ings. The Equal Employment Opportunity Commission regulations
direct use of the same standards in computing amounts payable in
age discrimination cases. Therefore, an agency does not have the au-
thority to make an award in informal settlement of an age discrimi-
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CIVIL RIGHTS ACT—Continued

Title VII—Continued

Discrimination complaints—Continued
Informal agency settlement—Continued
Without discrimination finding—Continued
Backpay—Continued
nation complaint to the extent it exceeds the amount of backpay
which could be recovered if a finding of discrimination were made......
Cash award limitations

An agency may settle a discrimination complaint informally for an
amount which does not exceed the maximum amount that would be
recoverable under Title VII of the Civil Rights Act, if a finding of
discrimination were made. The amount that can be awarded under
an informal settlement must be related to backpay and generally
cannot exceed the gross amount of backpay less any interim earn-
ings. The Equal Employment Opportunity Commission regulations
direct use of the same standards in computing amounts payable in
age discrimination cases. Therefore, an agency does not have the au-
thority to make an award in informal settlement of an age discrimi-
nation complaint to the extent it exceeds the amount of backpay
which could be recovered if a finding of discrimination were made......

CLAIMS

False. (See FRAUD, False claims)

Foreign

Foreign Claims Act

A claim which arises from an action taken by the Agency for
International Development during a time of combat, and not from
the noncombat activities of the United States Armed Forces or its
members or civilian employees, is not cognizable under the Military
Claims Act, 10 U.S.C. 2733, or the Foreign Claims Act, 10 U.S.C.
2734. However, it would be cognizable under General Accounting Of-
fice's general claims settlement authority, 31 U.S.C. 3702, had not
the 6 year statute of limitations specified in that section run................

Interest

Damage claims

Accountable officer who embezzled collections is liable only for the
actual shortage of funds in her account. Although her failure to de-
posit the funds in a designated depository caused the Government to
lose substantial interest on the funds, the lost interest should not be
included in measuring her pecuniary liability as an accountable offi-

Military Claims Act
Combat activities
Not cognizable
A claim which arises from an action taken by the Agency for
International Development during a time of combat, and not from
the noncombat activities of the United States Armed Forces or its
members or civilian employees, is not cognizable under the Military
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CLAIMS—Continued
Military Claims Act—Continued
Combat activities—Continued
Not cognizable—Continued
Claims Act, 10 U.S.C. 2733, or the Foreign Claims Act, 10 U.S.C.
2734. However, it would be cognizable under General Accounting Of-
fice’s general claims settlement authority, 31 U.S.C. 3702, had not
the 6 year statute of limitations specified in that section run................
Military activities
Property damage, loss, etc.
Combat activities
A claim which arises from an action taken by the Agency for
International Development during a time of combat, and not from
the noncombat activities of the United States Armed Forces or its
members or civilian employees, is not cognizable under the Military
Claims Act, 10 U.S.C. 2733, or the Foreign Claims Act, 10 U.S.C.
2734. However, it would be cognizable under General Accounting Of-
fice’s general claims settlement authority, 31 U.S.C. 3702, had not
the 6 year statute of limitations specified in that section run................
Reporting to Congress
Meritorius Claims Act
Appropriate for submission
Travel and transportation expenses for new appointees to manpow-
er shortage positions in the Federal service are authorized by law
and the Federal Travel Regulations. Claimant was selected for ap-
pointment to such a position in Asheville, N.C., and signed a 12-
month service agreement. Agency issued a travel order and advanced
funds to claimant for travel expenses, but withdrew offer of employ-
ment prior to reporting date due to budget constraints. Claimant is
not liable for portion of travel advance paid by agency relating to re-
location travel since failure to fulfill service agreement was for rea-
sons beyond her control. There is no authority to allow remainder of
expenses. However, since Ms. Randall acted in good faith reliance on
her selection for appointment and representations of agency officials,
we conclude the equities of the case warrant our reporting this
matter to Congress under the Meritorious Claims Act.......c.cccooeveveenunne
Settlement by GAO
Authority. (See GENERAL ACCOUNTING OFFICE, Jurisdiction,
Claims, Settlement, Authority)

CLOTHING AND PERSONAL FURNISHING

Special clothing and equipment

Air purifiers (Ecologizers)

Smoke-eaters that would be placed on the desk of Federal employ-
ees who smoke can be purchased with appropriated funds where they
are intended to and will provide a general benefit to all employees
WOTrKING iN the Qre@ ......ccccieeiiieieicceeceeesee ettt seee st se st st seentens

Reimbursement criteria

Employee of the Department of Health and Human Services
claims reimbursement for the cost of renting a tuxedo for the pur-
pose of accompanying the Secretary of the Department to a function
where formal attire was required. The claim may not be allowed
since ordinarily payment by employees for formal attire is considered
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CLOTHING AND PERSONAL FURNISHING—Continued
Special clothing and equipment—Continued
Reimbursement criteria—Continued
a personal expense. The instant case does not present any special cir-
cumstances that warrant a departure from this general rule ................
Tuxedo, formal attire, etc.

Employee of the Department of Health and Human Services
claims reimbursement for the cost of renting a tuxedo for the pur-
pose of accompanying the Secretary of the Department to a function
where formal attire was required. The claim may not be allowed
since ordinarily payment by employees for formal attire is considered
a personal expense. The instant case does not present any special cir-
cumstances that warrant a departure from this general rule.................

COMPENSATION
Additional
Supervision of employees
Negotiated agreements
Civil Service Reform Act, 1978, effect
Prevailing wage practice consideration

Supervisors of prevailing rate employees who negotiate their pay
increases are subject to statutorily imposed pay limitation which ap-
plies to most prevailing rate employees. These supervisors are within
the express terms of the pay increase limitation and are not covered
by the specific exclusions from the limitation. 60 Comp. Gen. 58
(1980) is distinguiShed...........cevevevreeeierererecrerere et sressessssesssrensses

Additional

Travel, per diem, ete.

An employee stationed at Fort George G. Meade, Maryland, re-
turning from a temporary duty assignment obtained a meal and
rented a motel room near his residence when a snowstorm and icy
roads prevented him from continuing to his home. The claim for re-
imbursement must be denied since an employee may not receive per
deim or subsistence in the area of his place of abode or his official
duty station, regardless of unusual circumstances...........cccceeeeeevercveeeenene

Aggregate limitation

Overtime
Restriction

Civilian marine employees whose pay is set administratively under
5 U.S.C. 5348(a) (1982) are not subject to pay caps on their premium
pay increases. The pay cap language does not apply to premium pay.
In addition, the Court of Claims overturned one agency’s attempt to
limit such increases in fiscal years 1979 and 1980, and there is no
evidence of subsequent legislative intent to overrule that decision.
See National Maritime Union v. United States, 682 F.2d 944 (Ct. Cl.

Senior Executive Service. (See OFFICERS AND EMPLOYEES,
Senior Executive Service, Compensation, Aggregate limita-
tion)

Ceiling. (See COMPENSATION, Aggregate limitation)
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COMPENSATION—Continued
Collective bargaining agreements
Prevailing rate employees
Wage schedule adjustments
Statutory limitations
Supervisors
Supervisors of prevailing rate employees who negotiate their pay
increases are subject to statutorily imposed pay limitation which ap-
plies to most prevailing rate employees. These supervisors are within
the express terms of the pay increase limitation and are not covered
by the specific exclusions from the limitation. 60 Comp. Gen. 58
(1980) is distinguisShed...........ccveeverieceeennrreeerereree ettt ene
De facto status of employees. (See OFFICERS AND EMPLOYEES,
De facto)
Double
Concurrent civilian and active military service
Incompatibility
An active duty Public Health Service commissioned officer provid-
ed medical consulting services for which he was paid on an hourly
basis under personal services contracts with the Social Security Ad-
ministration over a period of 13 years. The officer was not entitled to
receive compensation for services rendered under this arrangement
because as an officer of the Public Health Service, a uniformed serv-
ice, he occupied a status similar to that of a military officer and his
performance of services for the Govt. in a civilian capacity was in-
compatible with his status as a commissioned officer. Also, receipt of
additional pay for additional services by such an officer is an appar-
ent violation of a statutory prohibition, 5 U.S.C. 5536..........c.cccocevrvurununne.
Compensation paid to an active duty commissioner officer of the
Public Health Service for medical consulting services he performed
under personal services contracts with the Social Security Adminis-
tration constituted erroneous payments because he was entitled to
receive only the pay and allowances that accrued to him as a
member of the uniformed services. He is, therefore, indebted to the
Govt., for the compensation paid to him for the services he rendered
to the Social Security Administration.........ccoovevvreececenecererienerererenenene
Dual Compensation Act
Effect on concurrent civilian and active military service
An active duty Public Health Service commissioned officer provid-
ed medical consulting services for which he was paid on an hourly
basis under personal services contracts with the Social Security Ad-
ministration over a period of 13 years. The officer was not entitled to
receive compensation for services rendered under this arrangement
because as an officer of the Public Health Service, a uniformed serv-
ice, he occupied a status similar to that of a military officer and his
performance of services for the Govt. in a civilian capacity was in-
compatible with his status as a commissioned officer. Also, receipt of
additional pay for additional services by such an office is an apparent
violation of a statutory prohibition, 5 U.S.C. 5536.........cccccecememevereurnnuccns
Military personnel in civilian positions
De facto status
An active duty commissioned officer of the Public Health Service
who illegally performed personal services under contract for the
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COMPENSATION—Continued
Double—Continued
Military personnel in civilian positions—Continued
De facto status—Continued
Social Security Administration is not entitled to retain compensation
he received for the performance of those services on the basis of de
facto employment or quantum meruit, and his debt may not be
waived, in the absence of clear and convincing evidence that he per-
formed the civilian Govt. services in good faith.......ccccecceeeeeureuereeveeenenne
Prohibition
An active duty Public Health Service commissioned officer provid-
ed medical consulting services for which he was paid on an hourly
basis under personal services contracts with the Security Administra-
tion over a period of 13 years. The officer was not entitled to receive
compensation for services rendered under this arrangement because
as an officer of the Public Health Service, a uniformed service, he
occupied a status similar to that of a military officer and his per-
formance of services for the Govt. in a civilian capacity was incom-
patible with his status as a commissioned officer. Also, receipt of ad-
ditional pay for additional services by such an officer is an apparent
violation of a statutory prohibition, 5 U.S.C. 5536..........cccecevurrervervenennns
Compensation paid to an active duty commissioned officer of the
Public Health Service for medical consulting services he performed
under personal services contracts with the Social Security Adminis-
tration constituted erroneous payments because he was entitled to
receive only the pay and allowances that accrued to him as a
member of the uniformed services. He is, therefore, indebted to the
Govt., for the compensation paid to him for the services he rendered
to the Social Security AAmIinIiStration........cccceveeeeevininrireveesreeereeeresesiens
Limitation. (See COMPENSATION, Aggregate limitation)
Overtime
Premium pay. (Se¢e COMPENSATION, Premium pay)
Highest previous rate. (See COMPENSATION, Rates, Highest previ-
ous rate)
Holidays
Premium Pay
Employees stationed in the City of Fairfax, Virginia, request holi-
day premium pay for the work they performed on Monday, Jan. 21,
1985, the day selected for the public observance of the inauguration
of the President. The employees may be allowed premium pay be-
cause the legislative history of 5 U.S.C. 6103(c) shows that the statute
was intended to authorize the inaugural holiday for employees work-
ing in the geographical locale of the City of Fairfax .........ccccevvenninnnneee.
Increases
Employees receiving special rates
Effect of statutory pay increases
Panama Canal firefighters’ pay adjustments in 1983 and 1984
were governed by administrative policies adopted under statute that
their pay be revised based on the adjustment in District of Columbia
firefighters’ pay limited by the annual percentage adjustment in
General Schedule pay rates. They received a 3.5-percent pay increase
on October 2, 1983, based on a 7-percent increase for D.C. firefighters
modified in anticipation that the General Schedule rates would be in-
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COMPENSATION—Continued
Increases—Continued
Employees receiving special rates—Continued
Effect of statutory pay increases—Continued
creased by 3.5 percent effective January 1, 1984, but this rate was
retroactively increased to 4 percent by legislation. Firefighters may
be allowed the increase of 4 percent in lieu of 3.5 percent between
January 1984 and April 1984 because the employing agency has
adopted a policy of basing adjustments in the pay rates of those em-
ployees on revisions in rates of pay for General Schedule employees...
Employees whose salaries are fixed by special law
Retroactive increases
Panama Canal firefighters’ pay adjustments in 1983 and 1984 were
governed by administrative policies adopted under statute that their
pay be revised based on the adjustment in District of Columbia fire-
fighters’ pay limited by the annual percentage adjustment in Gener-
al Schedule pay rates. They received a 3.5-percent pay increase on
October 2, 1983, based on a T-percent increase for D.C. firefighters
modified in anticipation that the General Schedule rates would be in-
creased by 3.5 percent effective January 1, 1984, but this rate was
retroactively increased to 4 percent by legislation. Firefighters may
be allowed the increase of 4 percent in lieu of 3.5 percent between
January 1984 and April 1984 because the employing agency has
adopted a policy of basing adjustments in the pay rates of those em-
ployees on revisions in rates of pay for General Schedule employees...
Panama Canal Commission employees. (Se¢ COMPENSATION,
Panama Canal Commission employees, Pay increases)
Wage board employees. (See COMPENSATION, Prevailing rate
employees, Wage schedule adjustments)
Military Pay. (See PAY)
Negotiation. (See COMPENSATION, Collective bargaining agree-
ments)
Overpayments
Waiver. (See DEBT COLLECTIONS, Waiver)
Debt collections. (See DEBT COLLECTIONS, Waiver, Civilian
employees)
Overtime
Firefighting
Two-thirds rule application
The “two-thirds rule” permits an agency to compensate employees
under 5 U.S.C. 5542(a) for only 16 hours of a 24-hour tour of duty
which includes substantial time in standby status, based on a pre-
sumption that the remaining 8 hours represent sleep and mealtime.
However, this presumption, and hence the two-thirds rule, does not
apply to shifts of less than 24 hours. Therefore, Federal firefighters
who work an irregular on occasional overtime shift of 12 hours
cannot be paid less than 12 hours of overtime compensation based on
the two-thirds rule. However, bona fide meal periods may be ex-
cluded from compensable overtime hours..........cccovveveieeienreceicecesenee,
Irregular, unscheduled
Firefighting assignments
The “two-thirds rule” permits an agency to compensate employees
under 5 U.S.C. 5542(a) for only 16 hours of a 24-hour tour of duty
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COMPENSATION—Continued
Overtime—Continued
Irregular, unscheduled—Continued
Firefighting assignments—Continued
which includes substantial time in standby status, based on a pre-
sumption that the remaining 8 hours represent sleep and mealtime.
However, this presumption, and hence the two-thirds rule, does not
apply to shifts of less than 24 hours. Therefore, Federal firefighters
who work an irregular or occasional overtime shift of 12 hours
cannot be paid less than 12 hours of overtime compensation based on
the two-thirds rule. However, bona fide meal periods may be ex-
cluded from compensable overtime hours.......cc.ccccevverinvivcrenienriieeveenenen.
Meal time. (See COMPENSATION, Overtime, Meal time)
Meal time
The “two-thirds rule” permits an agency to compensate employees
under 5 U.S.C. 5542(a) for only 16 hours of a 24-hour tour of duty
which includes substantial time in standby status, based on a pre-
sumption that the remaining 8 hours represent sleep and mealtime.
However, this presumption, and hence the two-thirds rule, does not
apply to shifts of less than 24 hours. Therefore, Federal firefighters
who work an irregular or occasional overtime shift of 12 hours
cannot be paid less than 12 hours of overtime compensation based on
the two-third rule. However, bona fide meal periods may be excluded
from compensable overtime hours ........coeeeeeieiiecenecinnnencecreeeeenne
Two-thirds rule application
The “two-thirds rule” permits an agency to compensate employees
under 5 U.S.C. 5542(a) for only 16 hours of a 24-hour tour of duty
which includes substantial time in standby status, based on a pre-
sumption that the remaining 8 hours represent sleep and mealtime.
However, this presumption, and hence the two-thirds rule, does not
apply to shifts of less than 24 hours. Therefore, Federal firefighters
who work an irregular or occasional overtime shift of 12 hours
cannot be paid less than 12 hours of overtime compensation based on
the two-third rule. However, bona fide meal periods may be excluded
from compensable overtime hours........oceeevinncvccncnnincccsiene
Panama Canal
Commission employees
Pay increases
Firefighters
Panama Canal firefighters’ pay adjustments in 1983 and 1984 were
governed by administrative policies adopted under statute that their
pay be revised based on the adjustment in District of Columbia fire-
fighters’ pay limited by the annual percentage adjustment in Gener-
al Schedule pay rates. They received a 3.5-percent pay increase on
October 2, 1983, based on a 7-percent increase for D.C. firefighters
modified in anticipation that the General Schedule rates would be in-
creased by 3.5 percent effective January 1, 1984, but this rate was
retroactively increased to 4 percent by legislation. Firefighters may
be allowed the increase of 4 percent in lieu of 3.5 percent between
January 1984 and April 1984 because the employing agency has
adopted a policy of basing adjustments in the pay rates of those em-
ployees on revisions in rates of pay for General Schedule employees...
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COMPENSATION—Continued
Panama Canal employees
Panama Canal Commission employees. (See COMPENSATION,
Panama Canal Commission employees)
Periodic step-increases
Eligibility
Army employee, a former local hire with the United States Gov-
ernment in the Philippine Islands, appeals a decision of our Claims
Group disallowing his claim for salary adjustment based on the high-
est previous rate rule. Employee contends that he should be placed
at grade and step that are equivalent in authority to grade and step
he held in Philippines. However, highest salary rate earned in prior
employment with Government, when converted to United States dol-
lars, was less than grade GS-1, step 1. Employee’s claim is denied be-
cause employees’s Army salary exceeds the highest rate he previous-
ly earned. The highest previous rate rule applies only to the salary
rate earned by the employee, not to his level of job responsibility ........
Premium pay
Holidays (See COMPENSATION, Holidays, Premium pay
Limitations on payment
Civilian marine employees whose pay is set administratively under
5 U.S.C. 5348(a) (1982) are not subject to pay caps on their premium
pay increases. The pay cap language does not apply to premium pay.
In addition, the Court of Claims overturned one agency’s attempt to
limit such increases in fiscal years 1979 and 1980, and there is no
evidence of subsequent legislative intent to overrule that decision.
See National Maritime Union v. United States, 682 F.2d 944 (Ct. C1.
1982) ..ttt sttt st st et st
Prevailing rate employees
Negotiated agreements. (See COMPENSATION, Collective bargain-
ing agreements)
Wage schedule adjustments
Statutory limitation
Applicability
Supervisors of prevailing rate employees who negotiate their pay
increases are subject to statutorily imposed pay limiration which ap-
plies to most prevailing rate employees. These supervisors are within
the express terms of the pay increase limitation and are not covered
by the specific exclusions from the limitation. 60 Comp. Gen. 58
(1980) is distinguished.......cc..coeeeriericeniieeiee et eees
The cap on wage increases for prevailing rate employees during
fiscal year 1982 and similar provisions for fiscal years 1983 and 1984
are applicable to prevailing rate employees at Barksdale A.F.B., Lou-
isiana, even though that wage area was initially covered by the Mon-
roney Amendment, 5 U.S. Code 5343(d), in fiscal year 1982. Higher
wage rates which resulted from considering wage rates from another
area as required by the Monroney Amendment must not be imple-
mented to the extent that they exceed the statutory increase cap.
There is nothing in either the language or the legislative history of
the Monroney Amendment or the pay increase cap provisions which
would support the view that the pay increase caps are not applicable
to the initial establishment of wages under the provisions of the
Monroney Amendment .........cccceveireeverinieententesennieeneeneeeseestessseeseeseseessesssnes
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COMPENSATION—Continued
Prevailing rate employees—Continued
Wage schedule adjustments—Continued
Statutory limitation—Continued
Applicability—Continued
The cap on salary rate increases for prevailing rate employees
during fiscal year 1980 and succeeding years does not restrict the pay
changes required to adjust the appropriate rate of pay for prevailing
rate employees who were “transferred in place” between the Chicago
and Rock Island Districts of the Corps of Engineers as a result of a
realignment of District boundaries on June 29, 1980. These adjust-
ments did not result from a wage survey and are, therefore outside
the scope of the pay cap legislation .......c.ccceveveenieveenrvenninneeseieneeee e
Mandatory
The cap on wage increases for prevailing rate employees during
fiscal year 1982 and similar provisions for fiscal years 1983 and 1984
are applicable to prevailing rate employees at Barksdale A.F.B., Lou-
isiana, even though that wage area was initially covered by the Mon-
roney Amendment, 5 U.S. Code 5343(d), in fiscal year 1982. Higher
wage rates which resulted from considering wage rates from another
area as required by the Monroney Amendment must not be imple-
mented to the extent that they exceed the statutory increase cap.
There is nothing in either the language or the legislative history of
the Monroney Amendment or the pay increase cap provisions which
would support the view that the pay increase caps are not applicable
to the initial establishment of wages under the provisions of the
Monroney AmMendment .........ccccocueireeeveeerirnirienenenesrertsesseesistessessessesssssessees
Promotions
Delayed
“Backpay” claim
An employee was selected from a selection register for promotion
and was orally so notified. She reported to her new position, but was
not actually promoted until 1 month later due to administrative
delays in processing the necessary paperwork. The claim for retroac-
tive promotion and backpay is denied. In the absence of a nondiscre-
. tionary agency regulation or policy, the effective date of a promotion
may not be earlier than the date action is taken by an official au-
thorized to approve or disapprove the promotion. The delays here all
occurred before the authorized official had the opportunity to act.
Further, the failure to promote the employee at an earlier date did
not violate a nondiscretionary agency poliCy.........cccovvimcrnnniiscnsccnnnenninne
Rates
Highest previous rate
Applicability
Foreign Service salary rates
Army employee, a former local hire with the United States Gov-
ernment in the Philippine Islands, appeals a decision of our Claims
Group disallowing his claim for salary adjustment based on the high-
est previous rate rule. Employee contends that he should be placed
at grade and step that are equivalent in authority to grade and step
he held in Philippines. However, highest salary rate earned in prior
employment with Government, when converted to United States dol-
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COMPENSATION—Continued
Rates—Continued
Highest previous rate—Continued
Applicability—Continued
Foreign Service salary rates—Continued
lars, was less than grade GS-1, step 1. Employee’s claim is denied be-
cause employee’s Army salary exceeds the highest rate he previously
earned. The highest previous rate rule applies only to the salary rate
earned by the employee, not to his level of job responsibility.................
Transfers
Overseas to United States
Army employee, a former local hire with the United States Gov-
ernment in the Philippine Islands, appeals a decision of our Claims
Group disallowing his claim for salary adjustment based on the high-
est previous rate rule. Employee contends that he should be placed
at grade and step that are equivalent in authority to grade and step
he held in Philippines. However, highest salary rate earned in prior
employment with Government, when converted to United States dol-
lars, was less than grade GS-1, step 1. Employee’s claim is denied be-
cause employee’s Army salary exceeds the highest rate he previously
earned. The highest previous rate rule applies only to the salary rate
earned by the employee, not to his level of job responsibility.................
Rate applicable
Army employee, a former local hire with the United States Gov-
ernment in the Philippine Islands, appeals a decision of our Claims
Group disallowing his claim for salary adjustment based on the high-
est previous rate rule. Employee contends that he should be placed
at grade and step that are equivalent in authority to grade and step
he held in Philippines. However, highest salary rate earned in prior
employment with Government, when converted to United States dol-
lars, was less than grade GS-1, step 1. Employees’ claim is denied be-
cause employee’s Army salary exceeds the highest rate he previously
earned. The highest previous rate rule applies only to the salary rate
earned by the employee, not to his level of job responsibility.................
Removals, Suspensions, etc.
Backpay
Abandonment of Position
Employee who was carried as absent without leave (AWOL) for
period prior to her discharge, and who was ordered reinstated by the
MSPB, is not entitled to backpay for the period she was AWOL in
the absence of evidence that she was ready, willing and able to work
during that Period............eivirerineniinnieeee st saesesessenes
Availability of Employee to Work
Employee who was carried as absent without leave (AWOL) for
period prior to her discharge, and who was ordered reinstated by the
MSPB, is not entitled to backpay for the period she was AWOL in
the absence of evidence that she was ready, willing and able to work
during that Period............u it se s st sesassesessess
Deductions. (See COMPENSATION, Removals, suspensions, etc.,
Deductions from backpay)
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COMPENSATION—Continued
Removals, Suspensions, etc.—Continued
Deductions from backpay
Lump-sum leave payment
An employee who was separated from his position pursuant to a
reduction-in-force was retroactively reinstated and awarded backpay
when it was determined that his position had been transferred to an-
other agency. Deductions from backpay for payments of severance
pay and a lump-sum leave payment resulted in a net indebtedness
which is subject to waiver under 5 U.S.C. 5584. Waiver is appropriate
because, at the time the erroneous payments were made, the employ-
ee neither knew nor should have known that his separation was im-
PIODET ..comirinterentretsrestesessssessssestesessessesessesssssstsssssensasesssassnsessssessssensasensensnsmmnes
Retirement and tax adjustments
An employee who was separated from his position pursuant to a
reduction-in-force was retroactively reinstated and awarded backpay
when it was determined that his position had been transferred to an-
other agency. Retirement contributions which previously had been
refunded to the employee were properly deducted from backpay be-
cause his retroactive reinstatement and receipt of backpay removed
the legal basis for the refund. Net indebtedness resulting from deduc-
tion of the refund from backpay may not be waived by this Office
under 5 U.S.C. 5584, since the refund did not constitute an erroneous
payment of “pay or allowances.” Under 5 U.S.C. 8346(b), Office of
Personnel Management has sole authority to waive erroneous pay-
ments from the Civil Service Retirement Fund...........ccocevevvcevrcenrnennnen.
Severance
An employee who was separated from his position pursuant to a
reduction-in-force was retroactively reinstated and awarded backpay
when it was determined that his position had been transferred to an-
other agency. Deductions from backpay for payments of severance
pay and a lump-sum leave payment resulted in a net indebtedness
which is subject to waiver under 5 U.S.C. 5584. Waiver is appropriate
because, at the time the erroneous payments were made, the employ-
ee neither knew nor should have known that his separation was im-
PTODET ..evenrevereeneneeiitetnsesessessessssesessesssessssesssssssssessssessssessasessesssssssssessssessesessessses
Lump-sum leave payments. (See COMPENSATION, Removals, sus-
pensions, etc., Deductions from back pay, Lump-sum leave
payment)
Senior Executive Service. (Se¢ GIFFICERS AND EMPLOYEES,
Senior Executive Service)
Severance pay
Eligibility
Retroactive reinstatement and back pay award
An employee who was separated from his position pursuant to a
reduction-in-force was retroactively reinstated and awarded backpay
when it was determined that his position had been transferred to an-
other agency. Deductions from backpay for payments of severance
pay and a lump-sum leave payment resulted in a net indebtedness
which is subject to waiver under 5 U.S.C. 5584. Waiver is appropriate
because, at the time the erroneous payments were made, the employ-
ee neither knew nor should have known that his separation was im-
PIOPET «..veervvereearestseseaseseseseaesessssaeseseastscsssessssessastssseseaesesessaesesesessesesesescesenessene
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CONFLICT OF INTEREST STATUTES

Housing and Urban Development Department

Loans and grants

GAO investigations raised questions about the legality of seven
loan applications conditionally or finally approved by the Depart-
ment of Housing and Urban Development under the Housing for the
Elderly and Handicapped program authorized by 12 U.S.C. 1701q.
Prohibited identity of interests was involved in six of the seven
projects; a serious question about the financial responsibility of the
seventh borrower was also raised. HUD certifying officials are ad-
vised that no exceptions will be taken by GAO to past or future dis-
bursements under these loans if HUD takes the actions it proposes to
cure the conflict of interest deficiencies and to verify financial re-
sponsibility of the seventh borrower before final loan approval ............

CONGRESS

Resolutions

Continning
Funding level

The Office of Refugee Resettlement (ORR) did not impound funds
under the fiscal year 1984 continuing resolution so long as it made
available for obligation the full $585,000,000 appropriated for the ref-
ugee and entrant assistance account. The continuing resolution ap-
propriated a lump-sum amount for the refugee and entrant assist-
ance account, rather than specific amounts for the various programs
funded by that account. Allocations specified in the congressional
committee reports were not binding on the ORR and it could allocate
funds differently so long as it did not withhold any of the total
$585,000,000 appropriations............cceveveeeeiverieeieeeeniisissisessesesssssissseressassens

CONTRACTORS
Conflicts of interest
Potential or theoretical
An allegation of a conflict of interest is denied where the record
contains no evidence that physicians, employees of both the contract-
ing agency and proposed awardee, would improperly refer the agen-
cy’s patients to the aWardee...........cccoveeeeeureerreonnierierieeeeieee e seesenes
Debarment. (See BIDDERS, Debarment)
Responsibility
Administrative determination
Nonresponsibility finding
Propriety of determination. (See CONTRACTORS, Responsi-
bility, Determination, Review by GAO, Nonresponsibility
finding)
Contracting officer’s affirmative determination accepted. (See
CONTRACTORS, Responsibility, Determination, Review by
GAO, Affirmative finding accepted.)
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CONTRACTORS—Continued

Responsibility—Continued

Determination
Current information

Where time permits, an agency should undertake further consider-
ation of its determination of an offeror’s nonresponsibility where it is
notified of a material change in a principal factor on which the de-
termination was based. Administrative inconvenience is not suffi-
cient reason to ignore a firm’s financial resources at time of contract
award even in negotiated procurement conducted in conjunction with
A COSt COMPATISON TEVIEW .....uvueueuenerrirencnrenreiassesssesseessssssesssesssssssssessesssssnen

Definitive responsibility criteria
What constitutes

GAO does not review affirmative determinations of responsibility
absent a showing of possible fraud or bad faith on the part of procur-
ing officials or the misapplication of a definitive responsibility crite-
ria. A restatement of general standards of responsibility in a solicita-
tion does not constitute definitive responsibility criteria.........................

Factors for consideration
Previous rating, etc.

A prospective contractor’s alleged unacceptable performance of a
prior federal contract is one factor an agency should consider in de-
termining the firm’s responsibility, but does not automatically
render the firm ineligible for award. General Accounting Office will
not review an agency’s affirmative determination of a firm’s respon-
sibility where there is no allegation or showing that the agency de-
termination resulted from possible fraud or bad faith, or that a defin-
itive responsibility criterion was not met.............ocoveevvervreeeereeeeeennne.

Since a prime contractor is responsible for all the work performed
under its contract with the government, even that performed by a
subcontractor, a delinquency under a prior contract for which the
contractor utilized the services of one subcontractor may properly be
considered by the contracting office in determining the responsibility
of the contractor even though the contractor proposes to utilize a dif-
ferent subcontractor in performing the proposed contract......................

Review by GAO
Affirmative finding accepted

Protester’s strong disagreement with contracting officer’s finding
that the low bidder, which allegedly has no tooling or pertinent expe-
rience, is responsible, is insufficient to show that contracting officer
acted fraudulently or in bad faith.....cccccooiveirinieieieceec e,

Matters relating to agency’s affirmative determination of award-
ees’ responsibility are not for consideration by General Accounting
OFfICE.. e et evereereereeesteseteseste st st ss et e s et s et ese st esastssest s e s asansesessestasessatestasansasansesaasens

Whether an awardee under a contract to lease real property will
be able to deliver title and occupancy of the premises is a matter of
responsibility that General Accounting Office will not consider
absent evidence of possible fraud by contracting officials or the exist-
ence of definitive responsibility criteria in the solicitation .....................

General Accounting Office will not review a procuring agency’s af-
firmative determination of responsibility in the absence of a showing
of fraud or an allegation of failure to apply definitive responsibility
10 S 1 7=) o - O RS PR SUR

985

Page

19

681

639

883

888

415



986 INDEX DIGEST

CONTRACTORS—Continued
Responsibility—Continued
Determination—Continued
Review by GAO—Continued
Affirmative finding accepted—Continued
GAO does not review affirmative determinations of responsibility
absent a showing of possible fraud or bad faith on the part of procur-
ing officials or the misapplication of a definitive responsibility crite-
ria. A restatement of general standards of responsibility in a solicita-
tion does not constitute definitive responsibility criteria........................
Nonresponsibility finding
Where a procurement agency withdraws its request to the Small
Business Administration (SBA) to process a certificate of competency
(COQ) for the protester because the value of the contract to be award-
ed was less than $10,000, General Accounting Office (GAO) will
review the agency’s negative determination of responsibility because
the SBA has made no determination with respect to the protester’s
reSPONSIDIlILY ..c.coveeriecereiicii e
Protester fails to meet its burden of demonstrating that nonrespon-
sibility determination lacked a reasonable basis or was made in bad
faith where the contracting officer based the determination on what
he reasonably perceived to be protester’s history of significant prob-
lems in meeting the delivery obligations under prior contracts.............
The fact that a contractor has been found responsible in other pro-
curements does not demonstrate that a nonresponsibility determina-
tion lacked a reasonable basis or was made in bad faith. This is true
even where one of the prior affirmative determinations of responsi-
bility was made, without a preaward survey by the same contracting
officer who, after a preaward survey, found the protester to be nonre-
SPONSIDIE NETE ..ottt ese st sens
Small Business Concerns. (See CONTRACTS, Small Business
Concerns, Awards, Responsibility Determination)
Time for making determination
Where time permits, an agency should undertake further consider-
ation of its determination of an offeror’s nonresponsibility where it is
notified of a material change in a principal factor on which the de-
termination was based. Administrative inconvenience is not suffi-
cient reason to ignore a firm’s financial resources at time of contract
award even in negotiated procurement conducted in conjuncticu with
a COSt COMPATISON TEVIEW ....ucuueeeeeeeeetieieititinesessisitese s ssesessesseseessosssnens
Standard representations and certifications in the bid form such as
affiliation and parent company data and certificate of independent
pricing concern bidder responsibility, not the responsiveness of the
bid, and, therefore, may be supplied after bid opening .........ccccoueuuune.e.
An agency may not decide to forego soliciting an offer from the in-
cumbent for the next contract period, and instead award a sole-
source contract to another firm, based on its view that deficient past
performance indicates the incumbent is not responsible, since a non-
responsibility determination should follow, not precede, a competi-
tion and, in the case of a small business like the incumbent, by law is
subject to review by the Small Business Administration..........ccc.....
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CONTRACTORS—Continued

Responsibility—Continued

Time for determining

Where time permits, an agency should undertake further consider-
ation of its determination of an offeror’s nonresponsibility where it is
notified of a material change in a principal factor on which the de-
termination was based. Administrative inconvenience is not suffi-
cient reason to ignore a firm’s financial resources at time of contract
award even in negotiated procurement conducted in conjunction with
A COSt COMPATISON TEVIEW .....eoveeeurerrreeciieeerteniessssssssesssssssssesessesssessessesessssnsens

Standard representations and certifications in the bid form such as
affiliation and parent company data and certificate of independent
pricing concern bidder responsibility, not the responsiveness of the
bid, and, therefore, may be supplied after bid opening .........cccreeruerrun....

CONTRACT DISPUTES ACT OF 1978
General Accounting Office jurisdiction resolution of contract dis-
putes or claims. (Se¢ GENERAL ACCOUNTING OFFICE, Juris-
diction, Contracts, Disputes, Contract Disputes Act of 1978)

CONTRACTS
Administration
Protests. (See CONTRACTS, Protests, Administration, Not for
Resolution by GAO)
Advertised procurements. (See BIDS)
Advertising ,. negotiation. (See ADVERTISING, Advertising v. (ne-
gotiation)
Architect, engineering, etc. services
Contractor selection base. (Se¢ CONTRACTS Architect engineer-
ing, etc. services procurement practices)
Costs, etc. Data
Although Standard Form (SF) 254, “Architect-Engineer and Relat-
ed Services Questionnaire,” by which architect-engineer (A-E) firms
can document their general professional qualifications, need only be
updated on annual basis, SF 255, “Architect-Engineer and Related
Services Questionnaire for Specific Project,” by which A-E firms can
supplement their SF 254 with specific information on the firm’s
qualifications for a particular A-E project, should contain informa-
tion which is “current and factual.”.........cccooeviinciniiie
Procurement Practices
Brooks Bill Applicability
Equality of Consideration
Where contracting agency (1) failed to hold discussions with three
architect-engineer (A-E) firms as to anticipated concepts and the rel-
ative utility of alternative methods of approach, as required under the
Brooks Act, 40 U.S.C. 541-544 (1982), (2) may have ranked the firms
in order of preference based upon out-of-date or misleading informa-
tion, and (3) improperly requested firms to submit cost proposals
prior to selecting for negotiations the most highly qualified firm,
agency’s post-award decision to conduct discussions with the three A-
E firms initially evaluated as most highly qualified and to reevaluate
their qualifications based upon updated information is not objection-
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CONTRACTS—Continued
Architect, engineering, etc. services—Continued
Procurement Practices—Continued
Brooks Bill Applicability—Continued
Price Consideration
Contracting agency which found the two top-ranked architect-engi-
neer (A-E) firms to be “‘equally preferred,” acted improperly when it
thereupon requested the firms to submit cost proposals prior to se-
lecting for negotiations the most highly qualified firm. Under the
Brooks Act, 40 U.S.C. 541-544 (1982), which governs the procurement
of A-E services, contracting officials may not consider the proposed
fees in ranking the professional qualifications of A-E firms ..................
Where contracting agency (1) failed to hold discussions with three
architect-engineer (A-E) firms as to anticipated concepts and the rel-
ative utility of alternative methods of approach, as required under
the Brooks Act, 40 U.S.C. 541-544 (1982), (2) may have ranked the
firms in order of preference based upon out-of-date or misleading in-
formation, and (3) improperly requested firms to submit cost propos-
als prior to selecting for negotiations the most highly qualified firm,
agency’s post-award decision to conduct discussions with the three A-
E firms initially evaluated as most highly qualified and to reevaluate
their qualifications based upon updated information is not objection-
BB ...ttt ea e s st st e s r e st st e e sa e e aane s
Procedures
Agency decision to terminate negotiations with small business of-
feror under solicitation for architect-engineer services need not be re-
ferred to Small Business Administration under certificate of compe-
tency procedures since agency decision is based on evaluation of of-
feror’s qualifications relative to other offerors as prescribed by
Brooks Act, 40 U.S.C. 541-544, not a negative responsibility determi-
NALION.c.cecviriretrecttene ettt st st s saes e s e se e ese e e s asene st e aetene e nen
Evaluation of Competitors
Application of Stated Criteria
Contracting agency which found the two top-ranked architect-engi-
neer (A-E) firms to be “equally preferred,” acted improperly when it
thereupon requested the firms to submit cost proposals prior to se-
lecting for negotiations the most highly qualified firm. Under the
Brooks Act, 40 U.S.C. 541-544 (1982), which governs the procurement
of A-E services, contracting officials may not consider the proposed
fees in ranking the professional qualifications of A~E firms ..................
Where contracting agency (1) failed to hold discussions with three
architect-engineer (A-E) firms as to anticipated concepts and the rel-
ative utility of alternative methods of approach, as required under
the Brooks Act, 40 U.S.C. 541-544 (1982), (2) may have ranked the
firms in order of preference based upon out-of-date or misleading in-
formation, and (3) improperly requested firms to submit cost propos-
als prior to selecting for negotiations the most highly qualified firm,
agency’s post-award decision to conduct discussions with the three A~
E firms initially evaluated as most highly qualified and to reevaluate
their qualifications based upon updated information is not objection-
BBttt er s nene
Automatic Data Processing Systems. (See EQUIPMENT, Automatic
Data Processing Systems)
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CONTRACTS—Continued
Awards
Aggregate basis. (See CONTRACTS, Awards, Separable or aggre-
gate)
All or none
Generally. (See BIDS, All or none)
Erroneous
Remedy
Termination not recommended
Criteria applied
A contract awarded on the basis of defective specifications should
not be terminated and the requirement resolicited where no competi-
tive prejudice to any bidder is apparent and the government met its
minimum needs at reasonable prices after adequate competition .........
Federal aid, grants, etc. (Se¢e CONTRACTS, Grant-funded pro-
curements)
Improper. (See CONTRACTS, Awards, Erroneous)
Initial proposal basis (See CONTRACTS, Negotiation, Awards Ini-
tial proposal basis)
Negotiated contracts (See CONTRACTS, Negotiation, Awards)
Propriety
Upheld
Agency head’s failure to make required Competition in Contract-
ing Act determination for continued contract performance during
pendency of protest does not provide a basis to upset an award ............
Separable or aggregate
Single award
Propriety
Agency may properly award to “all or none” bidder notwithstand-
ing invitation for bids provision that award will be by individual
IEBIMIS ittt sttt sttt s et s b e se st a e e aa st e s ebe b ena st araeaeann
Agency is not required to have separately purchased panel assem-
blies for multiplexers, where the agency concluded that its needs
could best be met through a “total package” procurement approach.
Protester has not shown that the agency decision to use a single pro-
CUTEMENt WAS LINPIOPET ...cvevvruiireirieeerereessestssenseseseesesassessssaseerssssnsssessssassnns
Small business concerns. (See CONTRACTS, Small business con-
cerns, Awards)
Subcontracts. (See CONTRACTS, Subcontracts)
Basic Ordering Agreements
Negotiated Contracts. (See CONTRACTS, Negotiation, Basic Or-
dering Agreements)
Bids
Generally. (See BIDS)
Bid procedures. (See BIDS)
Brooks Bill applicability. (See CONTRACTS, Architect engineering,
etc. services)

Buy American Act. (See BUY AMERICAN ACT)
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CONTRACTS—Continued
Competitive system
Competitive advantage
Not resulting from unfair Government action
The government is not required to eliminate any competitive ad-
vantage that a firm might have as a result of federal, state or local
programs unless the advantage is the result of unfair government
ACLION eevveeeerterraeeeeeternest st e e e e sras oo be e s s ensesesersesessrsbeasasesesasessssasesnsasesessssens
Competitive advantage allegedly enjoyed by a mobilization base
producer because of award of a prior contract at a high unit price is
not improper since it was statutorily permissible and did not result
from unfair government ACtION ...........oceveeevveeeveevereereereete e snens
That requirement for contractor to respond to emergency service
calls within 3 hours and agency refusal to pay travel expenses to and
from the place of performance may leave some potential bidders at a
competitive disadvantage vis-a-vis competitors located closer to the
place of performance does not in itself render the solicitation unduly
restrictive of competition. A contracting agency is under no obliga-
tion to compensate for the advantages enjoyed by some firms, advan-
tages which are not the result of preferential or unfair government
action, in order to equalize the competitive position of all potential
DIAAETS. ..ottt ettt ettt sttt s en e st ene
Negotiated procurement (See CONTRACTS, Negotiation, Competi-
tion)
Restrictions on competition
Geographic
In the absence of a specific statute or regulation mandating the es-
tablishment of geographic regions, an agency generally must show
that its minimum needs define the scope of a geographic restriction
I @ COMEPACE ..ottt s st s s anans
General Accounting Office has no objection to the Government
Printing Office’s continued use of geographic restrictions in two
Washington, D.C. area contracts for an additional 6 months, since
the sole purpose is to gather data and to compare the results with
unrestricted procurements. If the results do not provide a justifica-
tion for limiting contracts to particular geographic regions, the re-
strictions should be removed entirely ..........ccccocevveieeeviiieeeeeeseereeeeeeeeeene
Conflicts of interest prohibitions
Negotiated Contracts. (See CONTRACTS, Negotiation, Conflict
of Interest Prohibitions)
Construction
Law applicable
Where applicable federal law exists, General Accounting Office
will not look to state law to determine the validity of a bid bond sub-
mitted for a federal procurement..........co.oeuevueeeeeereereereeieeereee e
Contract Disputes Act of 1978
General Accounting Office jurisdiction. (Se¢ GENERAL AC-
COUNTING OFFICE, Jurisdiction, Contracts, Disputes, Con-
tract Disputes Act of 1978)
Cost accounting
Cost Accounting Standards Board Standards Standard 402
Agency erroneously added personnel as direct change in probable
realistic cost analysis of offeror’s cost proposal. Offeror was covered

Page

290

528

160

160

474



INDEX DIGEST

CONTRACTS—Continued
Cost accounting-—Continued
Cost Accounting Standards Board Standards Standard 402—Con-
tinued
by cost accounting standards (CAS) and proposed personnel as part of
indirect charge. Under CAS part 402, offeror must account for costs
incurred for same purposes in like circumstances as direct costs only
or as indirect costs only. Since offeror indicates that it always
charged offered personnel as indirect charge and since government
cannot legally dictate how offeror should establish accounting
system, further discussions should be held to verify offeror’s account-
ing practice and to clarify government requirements...........ccccccoeuereneene.
Cost analysis
Protest contending that agency failed to conduct proper cost real-
ism analysis resulting in defective evaluation and improper award to
technically inferior, but 23-percent lower cost, proposal, is sustained
where: (1) agency was concerned about the realism of the awardee’s
cost; (2) agency’s cost realism analysis fails to assure that the award-
ee’s proposed costs are realistic; and (3) agency’s attempt to resolve
question of cost realism by capping awardee’s direct and indirect
costs is of questionable efficacy in view of RFP provision which gives
the awardee the right to reject, negotiate and dispute specific task
orders leaving open the possibility that a contractor unable to per-
form within the confines of the cap will use its rights under the pro-
vision to excuse NONPErfOrMANCE .......cccooveeereeeerererecrnenieeieeeeeeeseeseeseesesens
Cost data (See CONTRACTS, Negotiation, Cost, etc. data)
Cost-plus
Cost-plus-a-percentage-of-cost
Prohibition
What constitutes
Cost-plus-award-fee contract, authorized under the FAR, is not a
prohibited cost-plus-a-percentage-of-cost contract where the award
fee, while based on a percentage of costs, depends on government’s
subjective assessment of performance, with entitlement decreasing as
costs increase, and is subject to a ceiling on fees to be paid....................
Cost-plus-award-fee contracts. (See CONTRACTS, Negotiation,
Cost-plus-award-fee contracts)
Cost-plus-award-fee method of contracting. (See CONTRACTS, Ne-
gotiation, Cost-plus-award-fee contracts)
Damages
Liquidated
Actual damages v. penalty
Price deductions
Reasonableness
Protester, alleging a liquidated damages provision imposes a penal-
ty, must show that there is no possible relationship between the lig-
uidated damages rate and reasonably contemplated losses. A solicita-
tion provision shown to authorize deductions for an entire lot of cus-
todial services, based on the contractor’s unsatisfactory performance
of only a portion of the tasks, imposes a penalty if it authorized de-
ductions without regard to what proportion of the service renders the
entire lot unsuitable for the government’s purpose..........c.cccceeeerercennene
Disposition
Appropriation v. miscellaneous receipts
A performance bond, forfeited to the Government by a defaulting
contractor, may be used to fund a replacement contract to complete
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CONTRACTS—Continued
Damages—Continued
Liquidated—Continued
Disposition—Continued
Appropriation v. miscellaneous receipts—Continued
the work of the original contract to complete the work of the original
contract. The performance bond constitutes liquidated damages
which may be credited to the proper appropriation account in accord-
ance with analysis and holding in 62 Comp. Gen. 678 (1983). 46 Comp.
Gen. 554 (1966) is modified to conform to this decision. Requirements
for documention of the accounting transactions are set forth in the
General Accounting Office Policy and Procedures Manual for Guid-
ance of Federal AGENCIes ......ccocvvevvvrieineeneninienessinteneieesteesesesesessesssesssseseses
Default
Excess Cost
Collection
Disposition
Funding replacement contract
A performance bond, forfeited to the Government by a defaulting
contractor, may be used to fund a replacement contract to complete
the work of the original contract. The performance bond constitutes
liquidated damages which may be credited to the proper appropria-
tion account in accordance with analysis and holding in 62 Comp.
Gen. 678 (1983). 46 Comp. Gen. 554 (1966) is modified to conform to
this decision. Requirements for documentation of the accounting
transactions are set forth in the General Accounting Office Policy
and Procedures Manual for Guidance of Federal Agencies..........ccccc......
District of Columbia. (See DISTRICT OF COLUMBIA, Contracts)
Entire or separable contracts. (See CONTRACTS, Awards, Separable
or aggregate)
Evaluation
Negotiated procurement. (See CONTRACTS, Negotiation, Offers
or proposals, Evaluation)
Federal supply schedule
Awards
Propriety
An agency which is a mandatory user of a multiple-award federal
supply schedule (FSS) contract may purchase lower priced non-FSS
items which are identical (in terms of make and model) to those in-
cluded on the FSS contract from the schedule contractor that submit-
ted the low quote under the original request for quotations. There is
nothing in the Federal Acquisition Regulation which would compel
the agency to recompete the non-FSS items.....cccoceeeerveverenrierveeinereeenenne
Failure to use
Items, etec. awarded not within scope of supply schedule
An agency which is a mandatory user of a multiple-award federal
supply schedule (FSS) contract may purchase lower priced non-FSS
items which are identical (in terms of make and model) to those in-
cluded on the FSS contract from the schedule contractor that submit-
ted the low quote under the original request for quotations. There is
nothing in the Federal Acquisition Regulation which would compel
the agency to recompete the non-FSS items.........cccceeveevreereimenesceeeenennn,
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CONTRACTS—Continued
Federal supply schedule—Continued
Purchases elsewhere
Award Combining FSS and non-FSS items
Lowest price v. FSS coverage basis
Identical coverage effect
An agency which is a mandatory user of a multiple award federal
supply schedule (FSS) contract may purchase lower priced non-FSS
items which are identical (in terms of make and model} to those in-
cluded on the FSS contract from the schedule contractor that submit-
ted the low quote under the original request for quotations. There is
nothing in the Federal Acquisition Regulation which would compel
the agency to recompete the non-FSS items........cocovcrrivevcninncrinccnnnen.
Food services
Retention of percentage of receipts for repairs and improve-
ments
The concession contract between the General Services Administra-
tion and Guest Services Inc. (GSI), which includes a clause requiring
that a percentage of GSI's gross profits be credited to a reserve to be
used by GSI for the replacement of Government property, does not
violate 31 U.S. Code 3302(b) (1982), because the reserve is not “money
for the Government.” Further, the contract does not violate 40 U.S.
Code 303b (1982) because of the historically unique nature of the
GSA-GSI agreement. Distinguishes 35 Comp. Gen. 113........c.ccccoueueuneene.
Government property
Bid evaluation. (See BIDS, Evaluation, Government equipment,
ete.)
Grant-funded procurements
General Accounting Office review
Complaint regarding rejection of bid by grantee is dismissed since
General Accounting Office no longer reviews complaints concerning
contracts under federal grants ........cccccveeeneniniinnicccnin e
Grants-in-aid. (See CONTRACTS, Grant-funded procurements)
Industrial
Readiness planning program
Restricted v. unrestricted procurement
Agency is not required to procure component of an item listed on
the industrial readiness program planning list on an unrestricted
basis unless the component itself is on the list and a large business
listed as a Planned Emergency Producer of the component desires to
be a Source of SUPPLY «ccovvveeireniniiii e
In-house performance v. contracting out
Cost comparison
Pre-opening protest to contracting officer, requesting that Govern-
ment's bid, prepared for cost comparison purpose, be rejected as non-
responsive because of alleged use of incorrect wage rates, is not a
substitute for a timely-filed appeal of the cost comparison. Protests
and cost comparison appeals are separate administrative procedures;
the cost comparison appeal has nothing to do with bid responsive-
ness, but rather is used to determine the correctness of the figures
used to decide whether an agency should contract-out or perform in-
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CONTRACTS—Continued
In-house performance v. contracting out—Continued
Cost comparison—Continued
Agency in-house estimate
Basis
Protest by incumbent contractor providing laundry services from
its own facility is denied where the protester has not shown that the
procuring agency has unreasonably understated the cost to the Gov-
ernment of making an award on the basis of using a Government-
owWned FACIlILY. ...oereiiiiiee et et st
Exhaustion of administrative remedies
General Accounting Office (GAQO) affirms its dismissal of a protest
against the propriety of a cost comparison performed pursuant to
OMB Circular A-76 when the solicitation contained a provision set-
ting forth an administrative appeals procedure that the protester did
not exhaust. This administrative procedure is the final level of
agency review afforded protesters, and until such time as this proce-
dure is completed, the protester has not exhausted its administrative
TEIMEAIES ...uoveevenerererreneeeteeteressesessesteseste e st et ssessssensessstesesssannsesensssssssssensssessane
Failure to follow agency policy and regulations
Neither Officer of Management and Budget (OMB) Circular No. A-
76 nor agency regulations preclude a protest to General Accounting
Office from an agency’s administrative review of a contractor’s
appeal of an in-house cost estimate ......c..cvveveveeeeeeeereeeeeceecee v
GOCO v. COCO bids
Evaluation
Cost elements for inclusion
Protest by incumbent contractor providing laundry services from
its own facility is denied where the protester has not shown that the
procuring agency has unreasonably understated the cost to the Gov-
ernment of making an award on the basis of using a Government-
OWNEd FACIIILY c..voeeeeeiire ettt e s ettt st st
Revision after administrative appeal
Propriety
The provision in OMB Circular No. A-76 concerning independent
preparation and confidentiality of government in-house cost estimate
does not preclude GAO from recommending, pursuant to a protest,
that the agency recalculate the cost of in-house performance................
Labor stipulations
Contract Work Hours and Safety Standards Act
Violations
Wage underpayments
The Department of Labor recommended debarment of a contractor
under the Davis-Bacon Act because the Contractor had falsified certi-
fied payroll records, and failed to pay its employees overtime com-
pensation. Based on our independent review of the record in this
matter, we conclude that the contractor disregarded its obligations to
its employees under the Act. There was a substantial violation of the
Act in that the underpayment of employees was intentional. There-
fore, the contractor will be debarred under the Act .......cccocevivevinennnnn.
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CONTRACTS—Continued
Labor Stipulations—Continued
Davis Bacon Act
Applicability
Since the owner-operator laborers performing work on a Federal
contract have been paid, and the question of priority of payment of
remaining contract proceeds held by Federal contracting agency does
not depend on determining whether the laborers are covered by the
Davis-Bacon Act, 40 U.S.C. 276a, the question of whether they are
covered by the Act is moot and need not be answered..............................
Owner/operators
An owner/operator of earth moving equipment who files a claim
under the Davis-Bacon Act is entitled to payment since the Act’s
minimum wage provisions apply to owner/operators of equipment
who are employed as laborers or mechanics on federal construction
sites. Where there is no evidence of a subcontract our office will not
defer consideration of the Davis/Bacon Act claim of an owner/opera-
tor who meets the statutory and regulatory criteria for payment.........
Subcontractors
An owner/operator of earth moving equipment who files a claim
under the Davis-Bacon Act is entitled to payment since the Act’s
minimum wage provisions apply to owner/operators of equipment
who are employed as laborers or mechanics on federal construction
sites. Where there is no evidence of a subcontract our Office will not
defer consideration of the Davis-Bacon Act claim of an owner/opera-
tor who meets the statutory and regulatory criteria for payment.........
Work performance v. contractual relationship
An owner/operator of earth moving equipment who files a claim
under the Davis-Bacon Act is entitled to payment since the Act’s
minimum wage provisions apply to owner/operators of equipment
who are employed as laborers or mechanics on federal construction
sites. Where there is no evidence of a subcontract our Office will not
defer consideration of the Davis-Bacon Act claim of an owner/opera-
tor who meets the statutory and regulatory criteria for payment.........
Minimum wage determinations
A bidder’s failure to acknowledge a Davis-Bacon Act wage rate
amendment may be treated as a minor informality in the bid, thus
permitting correction after bid opening, if the effect on price is clear-
ly de minimis, and the bidder affirmatively evinces its acknowledg-
ing the amendment as soon as possible thereafter, but always prior
to award. Modifies 62 Comp. Gen. 111 ........cccevvrniveeceneniivteieceseenne,
Wage underpayments
Contractors
Debarment warranted. (See BIDDERS, Debarment, Labor
stipulation violations)
Employee remedies
Owner/operator of earth moving equipment is not entitled to the
full amount of his claim since the payment from the General Ac-
counting Office that is due an employee underpaid in violation of the
Davis-Bacon Act is limited to the amount properly withheld and pay-
able under that Act. The General Accounting Office may disburse to
such underpaid employees no more than the difference between the
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CONTRACTS—Continued
Labor stipulations—Continued
Davis Bacon Act—Continued
Wage underpayments—Continued
Employee remedies—Continued
prevailing wage rate applicable and the amount of payment already
TECRIVEA ...ttt cts et s ste e st oo sas e sr st sese e ssenbasore s senenene
Debarment of contractor. (See BIDDERS, Debarment, Labor stip-
ulation violations)
Minimum age guarantees
Owner/operator of earth moving equipment is not entitled to the
full amount of his claim since the payment from the General Ac-
counting Office that is due an employee underpaid in violation of the
Davis-Bacon Act is limited to the amounts properly withheld and
payable under that Act. The General Accounting Office may disburse
to such underpaid employees no more than the difference between
the prevailing wage rate applicable and the amount of payment al-
Teady TECEIVEd .......cccoveiiviriirieieetretcerre ettt es e et be et e s nae
Wage underpayments
Davis-Bacon Act. (See CONTRACTS, Labor stipulations, Davis-
Bacon Act, Wage underpayments)
Walsh-Healey Act
Applicability
Subcontractors
Prior decision, which held that a small business bidder’s represen-
tation of itself as a manufacturer of the offered supplies for purposes
of the Walsh-Healey Public Contracts Act created a binding obliga-
tion to furnish supplies manufactured or produced by a small busi-
ness concern, is reversed, and other decisions to the same effect are
expressly modified. The Department of Labor interprets the Walsh-
Healey Act as not prohibiting a qualified manufacturer from subcon-
tracting the manufacture of the offered supplies. Therefore, a repre-
sentation by a small business bidder that it is a manufacturer of the
supplies being procured is not equivalent to a certification that all
supplies to be furnished will be manufactured or produced by a small
DUSINESS CONCEIN. ...ttt ettt ssrssnesaeersssssres
Leases. (See LEASES)
Life cylcle costs
Negotiated procurement. (Se¢e CONTRACTS, Negotiation, Offers
or proposals, Evaluation)
Mistakes
Allegation after award
General Accounting Office generally does not consider mistake in
bid claims alleged after award, since they are claims “relating to”
contract within the meaning of the Contract Disputes Act of 1978,
which requires that all such claims be filed with the contracting offi-
CET fOT ABCISION.....ccivuieiriiteeteerecc st st setsae st et st e e b b e sa et sannsnennennsnas
Modification
Additional Work or Quantities
Sole-Source Procurement Result
Where a contract as modified is materially different from the origi-
nal contract, the subject of the modification should be competitively
procured unless a sole-source award is appropriate. A modification
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CONTRACTS—Continued
Modification—Continued
Additional Work or Quantities—Continued
Sole-Source Procurement Result—Continued
consisting of a new agreement to deliver, among other things, manu-
facturing and production machinery and equipment to expand the
government’s in-house production capabilities under an original con-
tract for supplies and technical assistance exceeds the contract’s
scope and cannot be justified on a sole-source basis where both the
modification and the original contract should have been competed......
Within scope of contract requirement
Where a contract as modified is materially different from the origi-
nal contract, the subject of the modification should be competitively
procured unless a sole-source award is appropriate. A modification
consisting of a new agreement to deliver, among other things, manu-
facturing and production machinery and equipment to expand the
government’s in-house production capabilities under an original con-
tract for supplies and technical assistance exceeds the contract’s
scope and cannot be justified on a sole-source basis where both the
modification and the original contract should have been competed......
Administrative Function
While contract modifications generally are the responsibility of the
procuring agency in administering the contract, the General Ac-
counting Office will consider a protest that a modification went
beyond the contract’s scope and should have been the subject of a
new procurement, since such a modification has the effect of circum-
venting the competitive procurement statutes...........cccccovernveevereeeeenennnen.
Beyond scope of contract
“Cardinal change” doctrine
Protest contending that a contract modification was beyond the
scope of the contract and thus improperly suppressed competition is
sustained where the modification resulted in the procurement of
services materially different from that for which the competition was
RELIA oo s sa e sb st
Subject to GAQ review '
While contract modifications generally are the responsibility of the
procuring agency in administering the contract, the General Ac-
counting Office will consider a protest that a modification went
beyond the contract’s scope and should have been the subject of a
new procurement, since such a modification has the effect of circum-
venting the competitive procurement statutes.........ccoooeveviicininnnenenn.
Mutual mistake
Future event
Reformation may be permitted on a case-by-case basis of fixed-
price contracts between Veterans Administration (VA) and Washing-
ton State construction contractors which purported to include in con-
tract price all applicable state taxes but did not include state sales
and use taxes where both parties thought, due to erroneous assump-
tions of law, that these taxes which were not applicable at the time
the contract was signed could not be imposed retroactively at a later
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CONTRACTS—Continued
Modification—Continued
Mutual mistake—Continued
Future event—Continued
Even though some contractors may have executed a general re-
lease of all claims against the VA, based on the same mutual mis-
take of law, the release too may be reformed on a case-by-case basis
to permit VA to reimburse contractors for state sales and use taxes
retroactively assessed against them where it is clear that both par-
ties expected VA to assume the costs of all applicable taxes..................
State sales tax application
Reformation may be permitted on a case-by-case basis of fixed-
price contracts between Veterans Administration (VA) and Washing-
ton State construction contractors which purported to include in con-
tract price all applicable state taxes but did not include state sales
and use taxes where both parties thought, due to erroneous assump-
tions of law, that these taxes which were not applicable at the time
the contract was signed could not be imposed retroactively at a later
BIIMIE. ettt ettt et e s e ss et s et se b sa s aas e e sb et e sbassbe s s s s ban st e e beneenan
Even though some contractors may have executed a general re-
lease of all claims against the VA, based on the same mutual mis-
take of law, the release too may be reformed on a case-by-case basis
to permit VA to reimburse contractors for state sales and use taxes
retroactively assessed against them where it is clear that both par-
ties expected VA to assume the costs of all applicable taxes..................
Propriety
Protest contending that a contract modification was beyond the
scope of the contract and thus improperly suppressed competition is
sustained where the modification resulted in the procurement of
services materially different from that for which the competition was
REIA .ottt ettt sttt enata
While contract modifications generally are the responsibility of the
procuring agency in administering the contract, the General Ac-
counting Office will consider a protest that a modification went
beyond the contract’s scope and should have been the subject of a
new procurement, since such a modification has the effect of circum-
venting the competitive procurement statutes.........coecoveueeeeeervvveeeveenenen.
Reformation
After payment
Subsequent court decision
Reformation may be permitted on a case-by-case basis of fixed-
price contracts between Veterans Administration (VA) and Washing-
ton State construction contractors which purported to include in con-
tract price all applicable state taxes but did not include state sales
and use taxes where both parties thought, due to erroneous assump-
tions of law, that these taxes which were not applicable at the time
the contract was signed could not be imposed retroactively at a later
BIINE oottt s et ses e ene s e e eneaen s
Even though some contractors may have executed a general re-
lease of all claims against the VA, based on the same mutual mis-
take of law, the release too may be reformed on a case-by-case basis
to permit VA to reimburse contractors for state sales and use taxes
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CONTRACTS—Continued
Modification—Continued
Reformation—Continued
After payment—Continued
Subsequent court decision—Continued
retroactively assessed against them where it is clear that both par-
ties expected VA to assume the costs of all applicable taxes..................
Basis for
Reformation may be permitted on a case-by-case basis of fixed-
price contracts between Veterans Administration (VA) and Washing-
ton State construction contractors which purported to include in con-
tract price all applicable state taxes but did not include state sales
and use taxes where both parties thought, due to erroneous assump-
tions of law, that these taxes which were not applicable at the time
the contract was signed could not be imposed retroactively at a later
BIITIE c.ueeveeeeniiinee sttt e sttt et e a e s e e b s e sts s e abas e st s ebesben s smeee s emeenneseseneeens
Even though some contractors may have executed a general re-
lease of all claims against the VA, based on the same mutual mis-
take of law, the release too may be reformed on a case-by-case basis
to permit VA to reimburse contractors for state sales and use taxes
retroactively assessed against them where it is clear that both par-
ties expected VA to assume the costs of all applicable taxes..................
Multi-year procurement
Appropriations. (See APPROPRIATIONS, Obligation, Contracts,
Multi-year procurements)
Appropriations availability. (Se¢ APPROPRIATIONS, Obligation,
Contracts, Multi-year procurements)
Five year limitation
Advance procurement of economic order quantity (EOQ) materials
and components is authorized only to support end items procured
through authorized 5-year multiyear contract. Army improperly ex-
ercised option for procurement of EOQ items for the needs of a 6th
year and is cautioned not to exercise an option for the needs of a Tth
year as presently contemplated, unless it obtains specific statutory
AULhOTItY t0 dO SO .ceoceiieeieeeeiteectcetet ettt ettt aras
Although sufficient lump-sum missile procurement funds were ap-
propriated in FYs 1984 and 1985 for this purpose, Army cannot rely
on fact that cognizant congressional committees were aware of its
intent to exercise options for advance procurement of EOQ items for
6th and 7th year end items. It cannot be said that the Congress as a
whole intended to provide an exception to the bona fide needs statute
in addition to the limited exception for 5-year multiyear contracts in
10 U.S.C. 2306(h) where this purpose was never stated in the legisla-
tion itself or in the committee reports, and where the reports them-
selves created the impression that the funds were to be used for an
existing multiyear contract ........ccccviieeneniininniesiesreeeetr et
“Bona fide needs” statute, 31 U.S.C. 1502(a), provides that an ap-
propriation may only be used to pay for program needs attributable
to the year or years for which the appropriation was made available,
unless the Congress provides an exception to its application. The only
exception for advance procurement of EOQ items is found in 10
U.S.C. 2306(h) but the exception is limited to procurement of items
needed for end items procured by means of a multiyear contract. Au-
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CONTRACTS—Continued
Multi-year procurement—Continued
Five year limitation—Continued
thorized multiyear contracts may not cover more than 5 program
years. 10 U.S.C. 2306(h)(8). Therefore, exercise of an option for ad-
vance procurment of EOQ items for a 6th or Tth program year is un-
authorized. General Accounting Office does not accept Army conten-
tion that bona fide needs statute is in applicable to multiple or “in-
vestment type” ProCUremMenNts.........cocoevveemeeeeenrsniienintssnsesnesesseeseneseseneas
Negotiated procurements. (See CONTRACTS, Negotiation)
Negotiation
Administrative determination
Finality
General Accounting Office (GAO) will not disturb determination
and findings justifying negotiation for purchase of mobilization base
item, since under 10 U.S.C. 2304(a)(16), determination is final. How-
ever, GAO will consider whether findings support the determination.
In addition, determination of itself does not justify sole source award
when defense agency’s immediate requirements apparently can be
met by other SUPPLIETS ..ot
Advertising v. negotiation. (See ADVERTISING, Advertising v. ne-
gotiation)
Awards
Aggregate basis
Propriety
Agency is not required to have separately purchased panel assem-
blies for multiplexers, where the agency concluded that its needs
could best be met through a “total package” procurement approach.
Protester has not shown that the agency decision to use a single pro-
curement Was IMPIOPET ....c...ccceveuieieeeerernterieneeeencseeenssissssstessssssssasssressesssss
Initial proposal basis
Propriety
Protest that agency conducted discussions with offerors, thus ren-
dering the award on the basis of initial proposals improper, is denied
where contracting agency either withdrew request to offerors for ad-
ditional information before they had an opportunity to respond or
protester was not competitively prejudiced by any discussions it may
have had With agenCY.....ccccvirnerinennineeretneretneettese e teasssssasasen
Award on the basis of initial proposals is not appropriate where
contracting officer has cost concerns regarding all offerors’ proposals.
Not prejudicial to other offerors
Where agency had contractual right to allow substitution of air-
craft, decision to make substitution at time of award was not objec-
tionable because record clearly shows that protesters were not preju-

Propriety
Fact that minimum quantity was not ordered from protester does
not entitle that firm to receive additional orders required to make up
minimum. Rather, firm is not entitled to any awards unless it would
be entitled to award of its specified minimum quantity.........cc.cceurueunnee.
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CONTRACTS—Continued
Negotiation—Continued
Awards—Continued
Propriety—Continued
Upheld
Where agency had contractual right to allow substitution of air-
craft, decision to' make substitution at time of award was not objec-
tionable because record clearly shows that protesters were not preju-
ICEA ..ottt et st et et e et rar s
Single v. Multiple Basis
Agency is not required to have separately purchased panel assem-
blies for multiplexers, where the agency concluded that its needs
could best be met through a “total package” procurement approach.
Protester has not shown that the agency decision to use a single pro-
curement Was IMPTOPET ......ccvevuerreieeiiitieeeeeeeeeesseeseseesesessesesssssssessesessssens
Basic Ordering Agreements
Propriety
General Accounting Office denies protest alleging that agency
failed to comply with Pub. L. No. 98-72 requirement that intent to
place noncompetitive orders under a basic ordering agreement be
synopsized in the Commerce Business Daily where a spot check indi-
cates that the orders were in fact synopsized except in cases where
the urgency exception was properly invoked.........ccooveuivivrveiniesvriinenne
Competition
Adequacy
Although negotiations for an additional requirement may have
been conducted informally because of the contracting agency’s belief
that it was only exercising an option, no prejudice resulted where the
only eligible offerors were both afforded equal information and an
equal opportunity to compete for the requirement ........c.cccecoeecereeeerrnnnnen.
In the absence of any law or regulation indicating a contrary
policy, unrestricted competition on all government contracts between
commercial concerns and nonprofit educational institutions is re-
quired by the statutes governing federal procurement............cccecerrrennnsne.
Award under initial proposal
Award on the basis of initial proposals is not appropriate where
contracting officer has cost concerns regarding all offerors’ proposals.
Effect of negotiation procedures
Not prejudicial
Athough negotiations for an additional requirement may have
been conducted informally because of the contracting agency’s belief
that it was only exercising an option, no prejudice resulted where the
only eligible offerors were both afforded equal information and an
equal opportunity to compete for the requirement ............cccccevenrennnnnnnnn.
Equal bidding basis for all offerors. (See CONTRACTS, Negotia-
tion, Competition, Equality of competition)
Equality of competition
As a general rule, offerors must be given sufficient detail in a re-
quest for proposals to enable them to compete intelligently and on a
relatively equal basis......cciiiiiiiicicietcec s
Protest contending that a contract modification was beyond the
scope of the contract and thus improperly suppressed competition is
sustained where the modification resulted in the procurement of
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CONTRACTS—Continued
Negotiation—Continued
Competition—Continued
Equality of competition—Continued
services materially different from that for which the competition was
3 =) 1 OO U OO SOOI OF OO RO
In the absence of any law or regulation indicating a contrary
policy, unrestricted competition on all government contracts between
commercial concerns and nonprofit educational institutions is re-
quired by the statutes governing federal procurement............cccocociiunnnns
Not denied to protester
Competitive advantage allegedly enjoyed by a mobilization base
producer because of award of a prior contract at a high unit price is
not improper since it was statutorily permissible and did not result
from unfair government action ...
Offeror’s superior advantages
Government equalizing differences
The government is not required to eliminate any competitive ad-
vantage that a firm might have as a result of federal, state or local
programs unless the advantage is the result of unfair government
ACEIOM 1ttt ettt et ae st en st ea s st sa s e bR a s r s s e b e s e aes
Competitive advantage allegedly enjoyed by a mobilization based
producer because of award of a prior contract at a high unit price is
not improper since it was statutorily permissible and did not result
from unfair government action ..........c.cccvininnniiinieninnene e,
Indefinite, etc. specifications
When a protester alleges that specifications are excessively general
and vague so as to prevent the submission of an intelligent proposal,
General Accounting Office will not only analyze the specifications to
see if they adequately detail the agency’s requirements, but will also
consider whether other proposals were received in order to deter-
mine whether the level of uncertainty and risk in the solicitation
WAS ACCEPLADIE .oveiiieicicetctertre et s a e
Prior decision, which held that an agency’s request for proposals
was inadequate to promote effective competition and resulted in a de
facto sole-source award to the incumbent, is affirmed where the re-
quest for reconsideration fails to indicate that material errors of fact
or of law exist in the prior decision to warrant its reversal or modifi-
121 1o o KOO OO RREORRPPOIOt
Options
Although negotiations for an additional requirement may have
been conducted informally because of the contracting agency’s belief
that it was only exercising an option, no prejudice resulted where the
only eligible offerors were both afforded equal information and an
equal opportunity to compete for the requirement ...........cccccovevevrnennnne.
Restrictions
Geographic
In the absence of a specific statute or regulation mandating the es-
tablishment of geographic regions, an agency generally must show
that its minimum needs define the scope of a geographic restriction
IN 8 CONETACE .c.vviieeeeericeeieectereesreseesrreee st eeeseteseesaeeseeseseseeseessteneesareneensreneenerns
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CONTRACTS—Continued

Negotiation—Continued

Competition—Continued
Restrictive
Undue restriction
Not established

When spare parts are critical to the safe, and effective operation of
aircraft propellers, with tolerances measured in ten thousandths of
an inch, Defense Acquisition Regulation 1-313, which states that
parts generally should be procured only from sources that have satis-
factorily manufactured or furnished them in the past, is applicable....

Conflict of interest prohibitions
Organizational

An allegation of a conflict of interest is denied where the record
contains no evidence that physicians, employees of both the contract-
ing agency and proposed awardee, would improperly refer the agen-
cy’s patients to the awardee. .......cc..ocoeveeveeciveenvecininiecirncceeere e,

Cost, etc. data
Cost analysis

Protest contending that agency failed to conduct proper cost real-
ism analysis resulting in defective evaluation and improper award to
technically inferior, but 23-percent lower cost, proposal, is sustained
where: (1) agency was concerned above the realism of the awardee’s
cost; (2) agency’s cost realism analysis fails to assure that the award-
ee’s proposed costs are realistic; and (3) agency’s attempt to resolve
question of cost realism by capping awardee’s direct and indirect cost
is of questionable efficacy in view of RFP provision which gives the
awardee the right to reject, negotiate and dispute specific task orders
leaving open the possibility that a contractor unable to perform
within the confines of the cap will use its rights under the provision
£0 EXCUSE NONPEITOITNAIICE «...vvveverrevereerrarresestesessessesessessasasssssssssssessesassesenes

Disclosure '

Where agency error may have resulted in disclosure of portion of
one offeror’s proposal to second offeror, but second offeror was not
selected for award, first offeror was not prejudiced by the error in
present procurement and we know of no remedy for future procur-
9311 ) . J00 OO U PO ORI N

“Realism” of cost

Award of a cost-plus-award-fee contract at proposed estimated cost
plus 10 percent award fee does not violate regulatory limitation on
award fee, even where the government’s cost realism analysis indi-
cates that actual cost of performance will be $920,000 less than pro-
posed cost. Cost realism analysis is only an evaluation and selection
tool, and award fee must the based on the amount specified in the
contract. This decision modifies 64 Comp. Gen. Tl.......ccccevevrvrvevcuennenn,

Cost-plus-award-fee contracts

Cost-plus-award-fee contract, authorized under the FAR, is not a
prohibited cost-plus-a-percentage-of-cost contract where the award
fee, while based on a percentage of costs, depends on government’s
subjective assessment of performance, with entitlement decreasing as
costs increase, and is subject to a ceiling on fees to be paid....................
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CONTRACTS—Continued
Negotiation—Continued
Cost-plus-award-fee contracts—Continued
Award fees
Negotiation propriety
Award of cost-plus-award-fee contract at proposed cost plus 10 per-
cent award fee violates regulatory limit on award fee where govern-
ment evaluation of costs was that they should be $920,000 (5.5 per-
cent) less than proposed costs because award fee is then 10.6 percent
of government evaluated reasonable cost of awardee’s proposal............
Regulatory limit
Award of cost-plus-award-fee contract at proposed cost plus 10 per-
cent award fee violates regulatory limit on award fee where govern-
ment evaluation of costs was that they should be $920,000 (5.5 per-
cent) less than proposed costs because award fee is then 10.6 percent
of government evaluated reasonable cost of awardee’s proposal...........
Award of a cost-plus-award-fee contract at proposed estimated cost
plus 10 percent award fee does not violate regulatory limitation on
award fee, even where the government’s cost realism analysis indi-
cates that actual cost of performance will be $920,000 less than pro-
posed cost. Cost realism analysis is only an evaluation and selection
tool, and award fee must be based on the amount specified in the
contract. This decision modifies 64 Comp. Gen. Tl......cccccevevvrvrrvinnunnnns
Evaluation
Protest that proposed award fee should have been considered in
probable cost evaluation of proposals on cost-plus-award-fee contract,
where such evaluation is award determinative, is not meritorious,
where protester submitted proposal after being fully informed that
this was the way that proposals would be evaluated. Agency had rea-
sonable basis for not evaluating proposed award fee and this evalua-
tion did not violate any legal requirement ..........cccooovveininnnieiieienennnnes
Award of a cost-plus-award-fee contract at proposed estimated cost
plus 10 percent award fee does not violate regulatory limitation on
award fee, even where the government’s cost realism analysis indi-
cates that actual cost of performance will be $920,000 less than pro-
posed cost. Cost realism analysis is only an evaluation and selection
tool, and award fee must be based on this amount specified in the
contract. This decision modifies 64 Comp. Gen. T1.......cooverrnririvnncnes
Cost-reimbursement basis
Evaluation factors
Lowest estimated costs and fees not controlling
Award on cost-reimbursement contract made at proposed cost
amount, without further discussions, where cost analysis of success-
ful proposal shows realistic cost of proposal is $920,000 (5.5 percent)
less than proposed amount, is unusual and poor business practice, al-
though adjustments in cost analysis and evaluation that awardee’s
proposal was lowest are not found unreasonable. Since protest is sus-
tained on other grounds, discussions concerning evaluated overstated
or excessive costs should be conducted ..........cccouvvninnnininneiiniinnnn,
Determination and findings
Finality
General Accounting Office (GAO) will not disturb determination
and findings justifying negotiation for purchase of mobilization base
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CONTRACTS—Continued
Negotiation—Continued
Cost-reimbursement basis—Continued
Determination and findings—Continued
Finality—Continued
item, -since under 10 U.S.C. 2304(a)(16), determination is final. How-
ever, GAO will consider whether findings support the determination.
In addition, determination of itself does not justify sole source award
when defense agency’s immediate requirements apparently can be
met by other SUPPHETS ......cccoviiiiiiiteceereset et aanss
Disclosure of price etc.
Inadvertent
Where agency error may have resulted in disclosure of portion of
one offeror’s proposal to second offeror, but second offeror was not
selected for award, first offeror was not prejudiced by the error in
present procurement and we know of no remedy for future procure-
40123 o1 7 TR PRR PPN
Evaluation. (See CONTRACTS, Negotiation, Offers or proposals,
Evaluation)
Evaluation factors. (See CONTRACTS, Negotiation, Offers or pro-
posals, Evaluation)
Leases. (See LEASES, Negotiation)
National emergency authority
Expansion of mobilization base
GAO will deny protest against sole source award for mobilization
base item when it is based on assessment of defense agency’s require-
ments, amount needed to support producer’s capability, and other
factors particularly within the agency’s eXpertise .......c.coccvvvevrecncrnenen.
Sole source negotiation
GAO will deny protest against sole source award for mobilization
base item when it is based on assessment of defense agency’s require-
ments, amount needed to support producer’s capability, and other
factors particularly within the agency’s expertise .......c.cooovcececrnernnnnns
Offers or proposals
All or none
Fact that minimum quantity was not ordered from protester does
not entitle that firm to receive additional orders required to make up
minimum. Rather, firm is not entitled to any awards unless it would
be entitled to award of its specified minimum quantity..........cccccceuuuene
Deficient proposals
Blanket offer of compliance
Blanket offer to meet all specifications is not legally sufficient to
make a nonresponsive bid or offer responsive, and it is not enough
that the bidder or offeror believes that its product meets specifica-
tions. GAQ therefore will deny a protest against rejection of an offer
from an unqualified source when the protester has not supplied evi-
dence such as test reports that it can meet extremely precise specifi-
cations and has not demonstrated the existence of quality assurance
PTOCEAUTES. ...c.ceuenemrcrerinenetreeret st sae it s st s s basebe st st ras s sna s ss s b e sas s assbnssbasans
Discussions. (See CONTRACTS, Negotiation, Offers or proposals,
Discussion with all offerors requirement)
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CONTRACTS—Continued
Negotiation—Continued
Offers or proposals—Continued
Discussion with all offerors requirement
Failure to discuss
Situation not requiring discussion

Where a solicitation provides that award will be made to the tech-
nically acceptable offeror offering the lowest price and the protester’s
proposal is technically acceptable, the procuring agency properly
may conduct detailed technical discussions with a technically defi-
cient offeror while only affording the protester an opportunity to fur-
nish a best and final offer; an agency need conduct detailed discus-

Government estimate Of costs
Award on cost-reimbursement contract made at proposed cost
amount, without further discussions, where cost analysis of success-
ful proposal shows realistic cost of proposal is $920,000 (5.5 percent)
less than proposed amount, is unusual and poor business practice, al-
though adjustments in cost analysis and evaluation that awardee’s
proposal was lowest are not found unreasonable. Since protest is sus-
tained on other grounds, discussions concerning evaluated overstated
or excessive costs should be conducted ...........ccocveiiiinniniinnieiennnnee,
Initial proposal basis—solicitation provision
Protest that agency conducted discussions with offerors, thus ren-
dering the award on the basis of initial proposals improper, is denied
where contracting agency either withdrew request to offerors for ad-
ditional information before they had an opportunity to respond or
protester was not competitively prejudiced by any discussions it may
have had with agency............co i
Reopened discussions after best and final
A statement from the procuring agency to the low offeror following
submission of best and final offers does not constitute improper dis-
cussions where award is to be made to the low technically acceptable
offeror; the offeror already had been found technically acceptable;
and the statement thus was not part of an effort to determine the
acceptability of the offeror’s proposal .......ccococvvvevivevenrncnccccnenicieceenene
Varying degrees of discussions
Propriety
Where a solicitation provides the award will be made technically
acceptable offeror offering the lowest price and the protester’s pro-
posal is technically acceptable, the procuring agency properly may
conduct detailed technical discussions with a technically deficient of-
feror while only affording the protester an opportunity a furnish a
best and final offer; an agency need conduct detailed discussions only
with offerors whose proposals contain technical uncertainties...............
What constitutes discussion
A statement from the procuring agency to the low offeror following
submission of best and final offers does not constitute improper dis-
cussions where award is to be made to the low technically acceptable
offeror; the offeror already had been found technically acceptable;
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CONTRACTS—Continued
Negotiation—Continued
Offers or proposals—Continued
Discussion with all offerors requirement—Continued
What constitutes discussion—Continued
and the statement thus was not part of an effort to determine the
acceptability of the offeror’s proposal ........c.ccceeevvevmiveeeeneoeeeeeeeersereseren,
Essentially equal technically (See CONTRACTS, Negotiation,
Offer, or proposals, Evaluation, Technically equal propos-
als)
Evaluation
Administrative discretion
Cost/pricing evaluation
Although 69-percent upward adjustment in cost realism analysis,
primarily due to evaluated increase in staffing levels, on technically
acceptable and equal low offer is unusual, the technical evaluation
was done pursuant to evaluation criterion in request for proposals
which did not give great weight to staffing levels. Cost analysis can
be function entirely separate and not related to outcome of technical
EVAIUALION ...ttt ettt es et et eses et ess sttt s s et seseseseessanessanans
Protest of use of normalized price scoring is denied where record
shows protesters were not prejudiced by the use of this technique .......
Agency adjustment of proposal
Propriety
Although cost evaluation document seems inconsistent with subse-
quent Navy explanation of cost evaluation, upward adjustment in
cost realism analysis of 69 percent over proposed costs of technically
acceptable and equal low offeror, primarily because of evaluated low
staffing levels—a deficiency which was repeatedly pointed out in dis-
cussions—was not unreasonable in view of broad agency discretion,
despite low offeror’s disagreement with government assessment of its
StAffING LEVEIS ..ottt ettt ettt an
Upward cost adjustment of 69-percent of proposal in cost realism
analysis, primarily due to evaluated increase in staffing levels, did
not amount to rewriting proposal since agency only determined for
evaluation purposes what probable and realistic cost of contracting
with that offeror would be.........ccooviriivninninrnrrces e
Basis for evaluation
Undisclosed
When telex request for prices for movement of military air cargo
does not indicate how prices will be evaluated, protester is not free to
make assumptions as to method that will be used. Rather, it has a
duty either to inquire or to file a bid protest before submitting its
PIACES.ccutietetenteeeeeenteeeeree ettt s see st e e st estesestest e e s stest et e e sassastessastansensassansensantensensan
Competitive range exclusion
Reasonableness
Agency’s failure to include protester’s proposal in the competitive
range, based upon the evaluation of proposals and revised technical
scores reflecting projected improvement in proposals if discussions
~were held;"-was not-unreasonable or in-vielation of applicable statutes
- 2and regUlAtiONS. oot
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CONTRACTS—Continued
Negotiation—Continued
Offers or proposals—Continued
Evaluation—Continued
Cost realism
Function
Although 69-percent upward adjustment in cost realism analysis,
primarily due to evaluated increase in staffing levels, on technically
acceptable and equal low offer is unusual, the technical evaluation
was done pursuant to evaluation criterion in request for proposals
which did not give great weight to staffing levels. Cost analysis can
be function entirely separate and not related to outcome of technical
EVALUALION ..ottt et ee st ettt bt sa s s s bea s s sn s e s beaaes
Award of a cost-plus-award-fee contract at proposed estimated cost
plus 10 percent award fee does not violate regulatory limitation on
award fee, even where the government’s cost realism analysis indi-
cates that actual cost of performance will be $920,000 less than pro-
posed cost. Cost realism analysis is only an evaluation and selection
tool, and award fee must be based on the amount specified in the
contract. This decision modifies 64 Comp. Gen. Tl.........ovviievenncinnnnns
Cost realism analysis
Adequacy
Although cost evaluation document seems inconsistent with subse-
quent Navy explanation of cost evaluation, upward adjustment in
cost realism analysis of 69 percent over proposed costs of technically
acceptable and equal low offeror, primarily because of evaluated low
staffing levels—a deficiency which was repeatedly pointed out in dis-
cussions—was not unreasonable in view of broad agency discretion,
despite low offeror’s disagreement with government assessment of its
StAffING 1eVELS ..ooririeeeeeeee e
Protest contending that agency failed to conduct proper cost real-
ism analysis resulting in defective evaluation and improper award to
technically inferior, but 23-percent lower cost, proposal, is sustained
where: (1) agency was concerned about the realism of the awardee’s
cost; (2) agency’s cost realism analysis fails to assure that the award-
ee’s proposed costs are realistic; and (3) agency’s attempt to resolve
question of cost realism by capping awardee’s direct and indirect
costs is of questionable efficacy in view of RFP provision which gives
the awardee the right to reject, negotiate and dispute specific task
orders leaving open the possibility that a contractor unable to per-
form within the confines of the cap will use its rights under the pro-
vision to excuse NONPErformance .........c.ccecuiiiiiiiiiiineensneeesneeesee e
Reasonableness
Contrary to the protester’s contention that the agency improperly
“normalized” proposed levels of effort in cost realism evaluation, the
agency reviewed offerors’ individual approaches and made its own as-
sessment of the level of effort, using the government estimate as a
BUIAL oottt b s e s e
Although cost evaluation document seems inconsistent with subse-
quent Navy explanation of cost evaluation, upward adjustment in
cost realism analysis of 69 percent over proposed costs of technically
acceptable and equal low offeror, primarily because of evaluated low
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CONTRACTS—Continued
Negotiation—Continued
Offers or proposals—Continued
Evaluation—Continued
Cost realism analysis—Continued
Reasonableness—Continued
staffing levels—a deficiency which was repeatedly pointed out in dis-
cussions—was not unreasonable in view of broad agency discretion,
despite low offeror’s disagreement with government assessment of its
Staffing 1eVels ..ottt
Upward cost adjustment of 69-percent of proposal in cost realism
analysis, primarily due to evaluated increase in staffing levels, did
not amount to rewriting proposal since agency only determined for
evaluation purposes what probable and realistic cost of contracting
with that offeror would be..........ccocoevirvioiriniinnennernnee e e,
Agency erroneously added personnel as direct charge in probable
realistic cost analysis of offeror’s cost proposal. Offeror was covered
by cost accounting standards (CAS) and proposed personnel as part of
indirect charge. Under CAS part 402, offeror must account for costs
incurrred for same purposes in like circumstances as direct costs
only or as indirect costs only. Since offeror indicates that it always
charged offered personnel as indirect charge and since government
cannot legally dictate how offeror should  establish accounting
system, further discussions should be held to verify offeror’s account-
ing practice and to clarify government requirements..........c.cccceceeueenenen.
Protest contending that agency failed to conduct proper cost real-
ism analysis resulting in defective evaluation and improper award to
technically inferior, but 23-percent lower costs, proposal, is sustained
where: (1) agency was concerned about the realism of the awardee’s
cost; (2) agency’s cost realism analysis fails to assure that the award-
ee’s proposed costs are realistic; and (3) agency’s attempt to resolve
question of cost realism by capping awardee’s direct and indirect
costs is of questionable efficacy in veiw of RFP provision which gives
the awardee the right to reject, negotiate and dispute specific task
orders leaving open the possibility that a contractor unable to per-
form within the confines of the cap will use its rights under the pro-
vision to excuse NONPErformance ...........cccveeeeeenecnereneenenesneetinnieesieneene
Criteria
Administrative determination
Protest that proposed award fee should have been considered in
probable cost evaluation or proposals on cost-plus-award-fee contract,
where such evaluation is award determinative, is not meritorious,
where protester submitted proposal after being fully informed that
this was the way that proposals would be evaluated. Agency had rea-
sonable basis for not evaluating proposed award fee and this evalua-
tion did not violate any legal requirement ...........cccceoeeveirnniiirenuicnnnnene.
Administrative Discretion
Protest that request for proposal product testing requirements are
inadequate is denied. Responsibility for establishment of tests neces-
sary to determine product acceptability is within ambit of cognizant
technical activity, and protester’s disagreement with agency’s engi-
neers over adequacy of tests is not sufficient to carry protester’s
heavy burden of Proof.............i s
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CONTRACTS—Continued
Negotiation—Continued
Offers or proposals—Continued
Evaluation—Continued
Criteria—Continued
Administrative Discretion—Continued
Application of criteria
Even though solicitation evaluation criteria could have been better
written, the contracting agency did not act improperly where it used
an annual basis for evaluating costs, because the solicitation stated
that offers would be so evaluated and the selection made meets gov-
EINIMENTE'S NEEAS ....cevrvevreeereertenerireererereeseesre et st sesesessassesseseessassssasesesesene
Where solicitation indicated that each technical evaluation ele-
ment would be considered on a “responsive/nonresponsive” basis to
determine technical acceptability without relative ranking of offers
on each such element, and protester and awardee were both judged
technically acceptable for all requirements and therefore essentially
equal, agency properly did not consider whether protester in fact was
technically superior in any evaluation element, instead making
award on the basis of PriCe.......ceuiiviiverimeieeiiieretrteeeeeeree et eaeneas
Changed
Estimate of overtime usage developed for purpose of evaluating
cost of competing offers could be revised without advising offerors of
the change, and without allowing them to amend their proposals, be-
cause the estimate was not stated in the solicitation and offerors
were neither aware of nor entitled to rely on the original, defective
ESEIIMIALE ...ttt st sae e sens
Cost
Protest contending that agency failed to conduct proper cost real-
ism analysis resulting in defective evaluation and improper award to
technically inferior, but 23-percent lower costs, proposal, is sustained
where: (1) agency was concerned about the realism of the awardee’s
cost; (2) agency’s cost realism analysis fails to assure that the award-
ee’s proposed costs are realistic; and (3) agency’s attempt to resolve
question of cost realism by capping awardee’s direct and indirect
costs is of questionable efficacy in veiw of RFP provision which gives
the awardee the right to reject, negotiate and dispute specific task
orders leaving open the possibility that a contactor unable to per-
form within the confines of the cap will use its rights under the pro-
vision to excuse NONPErfOrmAanCe ...........couovvevevecvvvmveceveevvvecevrveerereesrarssens
Experience
Protest that agency improperly considered whether personnel pro-
posed by offerors had experience in breakout reviews when evaluat-
ing proposals in procurement for breakout reviews is denied where
solicitation listed personnel qualification as an evaluation criterion
and requested offerors to submit in this regard information concern-
ing the experience of proposed personnel. Although solicitation did
not identify experience with breakout reviews as an evaluation crite-
rion, agencies need not identify the various aspects of stated evalua-
tion criteria which may be taken into account if, as here, such as-
pects are reasonably related to the stated criteria.........ccceeoevreeevvcnnne.
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CONTRACTS—Continued
Negotiation—Continued
Offers or proposals—Continued
Evaluation—Continued
Criteria—Continued
Experience—Continued
Protest that in evaluating proposals agency improperly considered
whether proposals indicated experience with certain types of spare
parts which the agency expected to ask the contractor to evaluate
under any contract is denied where solicitation listed personnel
qualifications as an evaluation criterion and requested offerors to
submit in this regard information about the experience of the pro-
posed personnel and where the solicitation also set forth the types of
spare parts expected to be evaluated under the contract.........................
Contention that agency should not have taken into consideration
past performance for subcontracted work is denied. Record does not
show that protester was released from its obligation as the govern-
ment’s prime contractor to furnish aircraft in accord with its prior
contract which, for a period of time it did not do.......cc.cccevervrvrrreennenee.
Contention of that agency should not have taken into consider-
ation past performance for subcontracted work is denied. Record does
not show that protester was released from its obligation as the gov-
ernment’s prime contractor to furnish aircraft in accord with its
prior contract which, for a period of time it did not do...............cccen.......
Contention that government was required to obtain and consider
records of past performance for other government agencies is denied.
The protesters were on notice that the agency did not construe the
RFP as requiring such action ................. ettt ettt s neneenas
Contention that agency should not have taken into consideration
past performance for subcontracted work is denied. Record does not
show that protester was released from its obligation as the govern-
ment’s prime contractor to furnish aircraft in accord with its prior
contract, which, for a period of time it did not do.......cccccoccveverecvevennenee.
Nondisclosure allegation
When telex request for prices for movement of military air cargo
does not indicate how price will be evaluated, protester is not free to
make assumptions as to method that will be used. Rather, it has a
duty either to inquire or to file a bid protest before submitting its
03 o 12 =TRSO
Speculative
The evaluation of offers, or responses to a contracting agency’s an-
nounced intention to place an order with a nonmandatory Automatic
Data Processing Schedule contractor, should not include the consid-
eration of speculative advantages to the government, but should be
confined to matters that are reasonably quantifiable..............ccceeeuun..e.
When telex request for prices for movement of military air cargo
does not indicate how prices will be evaluated, protester is not free to
make assumptions as to method that will be used. Rather, it has a
duty either to inquire or to file a bid protest before submitting its

Subcriteria—reasonably related to criteria
Protest that agency improperly considered whether personnel pro-
posed by offerors had experience in breakout reviews when evaluat-
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CONTRACTS—Continued
Negotiation—Continued
Offers or proposals—Continued
Evaluation—Continued
Criteria—Continued
Subcriteria—reasonably related to criteria—Continued
ing proposals in procurement for breakout reviews is denied where
solicitation listed personnel qualification as an evaluation criterion
and requested offerors to submit in this regard information concern-
ing the experience of proposed personnel. Although solicitation did
not identify experience with breakout reviews as an evaluation crite-
rion, agencies need not identify the various aspects of stated evalua-
tion criteria which may be taken into account if, as here, such as-
pects are reasonably related to the stated criteria.......cooeevevieieeerruennnn.
When telex request for prices for movement of military air cargo
does not indicate how prices will be evaluated, protester is not free to
make assumptions as to method that will be used. Rather, it has a
duty either to inquire or to file a bid protest before submitting its
PIICES....cotevetemrmereeneersrnsssssseesernstssesssanssssssestssesansassssesstossessesesssensasesesesessnsssssnsaes
Errors
Not prejudicial
Where impact on scoring would be minimal, possible defective
screening of accident and incident data by agency was not prejudicial...
Experience rating
Protest that in evaluating proposals agency improperly considered
whether proposals indicated experience with certain types of spare
parts which the agency expected to ask the contractor to evaluate
under any contract is denied where solicitation listed personnel
qualifications as an evaluation criterion and requested offerors to
submit in this regard information about the experience of the pro-
posed personnel and where the solicitation also set forth the types of
spare parts expected to be evaluated under the contract.........................
Based on its predecessor’s production history, successor corporation
to a government contractor properly was found to meet a solicitation
requirement that the items to be offered must have been previously
produced and sold commercially or to the government, where there
have been no substantial changes in the product, manufacturing
Process, OF StAfT........ccoevicieiiiriitrreitcce sttt e sae s enen
Agency did not act improperly in assigning technical scores for
past performance based on prior demonstrated aircraft availability
rates. Offerors were aware of agency’s need for best possible avail-
ability and Request for Proposals indicated that performance of less
than 90 percent availability would not be acceptable under the con-
tracts to be awarded. Apportioning scores as suggested by protesters
so that 90 percent availability would be awarded 90 percent of avail-
able points would dilute importance assigned to past performance by
REFP ..ottt nts s srss e se s s e na s s ss st s s e as e sn s s ben e sasnnts
Contention that government was required to obtain and consider
records of past performance for other government agencies is denied.
The protesters were on notice that the agency did not construe the
RFP as requiring suCh @Ction ......c..c.cccevevercvennrenneseecnsensneeeee e sseenes
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CONTRACTS—Continued
Negotiation—Continued
Offers or proposals—Continued
Evaluation—Continued
General Accounting Office review
In reviewing an agency’s technical evaluation, General Accounting
Office will not evaluate the proposal de novo, but will instead exam-
ine the evaluation to ensure that it had a reasonable basis. Protest
against agency evaluation is denied where the protester failed to
carry its burden of showing that the evaluation was unreasonable ......
Level of effort
Contrary to the protester’s contention that the agency improperly
“normalized” proposed levels of effort in cost realism evaluation, the
agency reviewed offerors’ individual approaches and made its own as-
sessment of the level of effort, using the government estimate as a
BUIAE ....eeieeirieieeteeetrte ettt tst et ss s e be s s st se sttt esart et seeseneaes
Life-cycle costing
Solicitation’s listed method for evaluating the residual-value ele-
ment of typewriters’ life cycle costs, by surveying sellers of used type-
writers to determine the current trade-in value of models and then
discounting that amount to represent a reduction in value for each
year of the machines’ useful lives, is reasonable...........cccccccevrvrvvrevreinenn
Method
Not Prejudicial
Protest of use of normalized price scoring is denied where record
shows protesters were not prejudiced by the use of this technique.......
Not for SBA review
Agency’s determination that it is unable to evaluate an offer be-
cause of lack of technical information and test data need not be re-
ferred to Small Business Administration, since in rejecting the offer,
the agency has not reached the question of the offeror’s responsibil-
BEY sttt r st e e ar e saa s et an et tene
Personnel
Protest that agency improperly considered whether personnel pro-
posed by offerors had experience in breakout reviews when evaluat-
ing proposals in procurement for breakout reviews is denied where
solicitation listed personnel qualification as an evaluation criterion
and requested offerors to submit in this regard infermation concern-
ing the experience of proposed personnel. Although solicitation did
not identify experience with breakout reviews as an evaluation crite-
rion, agencies need not identify the various aspects of stated evalua-
tion criteria which may be taken into account if, as here, such as-
pects are reasonably related to the stated criteria..........ccccceovvvrvevvrennnnne
Protest that in evaluating proposals agency improperly considered
whether proposals indicated experience with certain types of spare
parts which the agency expected to ask the contractor to evaluate
under any contract is denied where solicitation listed personnel
qualifications as an evaluation criterion and requested offerors to
submit in this regard information about the experience of the pro-
posed personnel and where the solicitation also set forth the types of
spare parts expected to be evaluated under the contract.........................
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CONTRACTS—Continued
Negotiation—Continued
Offers or proposals—Continued
Evaluation—Continued
Point rating
Propriety of evaluation
Protest against assigning four times as many evaluation points to
technical factors as to cost factors is denied where protester fails to
show that agency’s conclusion that the higher cost of a technically
superior offer would be more than offset by the increased savings ex-
pected from such an offer lacked a reasonable basis .........cccccceeceuenenene.
Significance of difference
Protest that agency misled offerors by stating in the solicitation
that cost was an important factor which should not be ignored when
undisclosed evaluation scheme assigned only 20 percent of available
evaluation points to cost and when 25 percent was assigned to only
one of the technical factors is denied. Solicitation need only advise
offerors of the broad scheme of scoring to be employed and give rea-
sonably definite information concerning the relative importance of
evaluation factors. Here, solicitation listed the technical factors in
descending order of relative importance and indicated that cost,
while significant, nevertheless was of secondary importance to the
technical fACLOTS ..ccioueieeieeeetcee ettt ettt see et seseneen
Price consideration
Protest of use of normalized price scoring is denied where record
shows protesters were not prejudiced by the use of this technique........
Relative importance
Where solicitation indicated that each technical evaluation ele-
ment would be considered on a “responsive/nonresponsive’” basis to
determine technical acceptability witliout relative ranking of offers
on each such element, and protester and awardee were both judged
technically acceptable for all requirements and therefore essentially
equal, agency properly did not consider whether protester in fact was
technically superior in any evaluation element, instead making
award on the basis Of PriCe.....ccccoimeviiiceiciirennenniie et seeseeeneene
Although solicitation indicated that technical specifications and de-
livery were more important than price, where competing proposals
for a fixed-price contract were rated essentially equal in accordance
with evaluation method stipulated in the solicitation, price properly
became the determinative factor for award..........cccceuveverevinrvnerernenenn.
Propriety
Where solicitation indicated that each technical evaluation ele-
ment would be considered on a ‘‘responsive/nonresponsive’”’ basis to
determine technical acceptability without relative ranking of offers
on each such element, and protester and awardee were both judged
technically acceptable for all requirements and therefore essentially
equal, agency properly did not consider whether protester in fact was
technically superior in any evaluation element, instead making
award on the basis of Price......cuiviivninneinnerenrnieereseseee e seaeseesenes
Computer, etc. procurement
Contracting agency’s decision to issue a delivery order for automat-
ic data processing (ADP) equipment and ‘“‘technical support services”
to a nonmandatory ADP Schedule contractor is improper where a re-
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CONTRACTS—Continued
Negotiation—Continued
Offers or proposals—Continued
Evaluation—Continued
Propriety—Continued
Computer, etc. procurement—Continued
sponse to a Commerce Business Daily notice of the agency’s intention
to place the order would have indicated a less costly alternative but
for the agency’s unreasonable evaluation of the costs for the support
SEIVICES ...ceeouveueneruerererratntsresssssessssssssssesessssesesesessssssesssssssossmenenessssesssssssesesssees
Reasonable
Contracting agency’s decision to issue a delivery order for automat-
ic data processing (ADP) equipment and “technical support services”
to a nonmandatory ADP Schedule contractor is improper where a re-
sponse to a Commerce Business Daily notice of the agency’s intention
to place the order would have indicated a less costly alternative but
for the agency’s unreasonable evaluation of the costs for the support
SEIVICES ..cuierteueeerreeeeuereeeeeseseneesesestntasassssssssastssssassssesessasnsesesesensossesensassseeenessnens
Although 69-percent upward adjustment in cost realism analysis,
primarily due to evaluated increase in staffing levels, on technically
acceptable and equal low offer is unusual, the technical evaluation
was done pursuant to evaluation criterion in request for proposals
which did not give great weight to staffing levels. Cost analysis can
be function entirely separate and not related to outcome of technical
EVAIUALION ...ttt re et s nenens
A protester’s disagreement with an agency’s evaluation of its pro-
posal does not of itself render the evaluation objectionable in the ab-
sence of a showing that the evaluation was unreasonable, arbitrary
OF UNIAWTUL ..ottt e a e et sr s
Technical acceptability
Administrative determination
Agency did not act improperly in assigning technical scores for
past performance based on prior demonstrated aircraft availability
rates. Offerors were aware of agency’s need for best possible avail-
ability and Request for Proposals indicated that performance of less
than 90 percent availability would not be acceptable under the con-
tracts to be awarded. Apportioning scores as suggested by protesters
so that 90 percent availability would be awarded 90 percent of avail-
able points would dilute importance assigned to past performance by
REP ..ottt sttt aeee st aeeesesesss s sassss s s asss s e e asen s st ssasss s snesssesarasnneas
Technical superiority v. cost
Protest against assigning four times as many evaluation points to
technical factors as to cost factors is denied where protester fails to
show that agency’s conclusion that the higher cost of a technically
superior offer would be more than offset by the increased savings ex-
pected from such an offer lacked a reasonable basis ..........ccccccereeunne.....
Although 69-percent upward adjustment in cost realism analysis,
primarily due to evaluated increase in staffing levels, on technically
acceptable and equal low offer is unusual, the technical evaluation
was done pursuant to evaluation criterion in request for proposals
which did not give great weight to staffing levels. Cost analysis can
be function entirely separate and not related to outcome of technical
VAIUALION ....oovieeeceeecee ettt ettt se et re e e re st e st e b e st e senan
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CONTRACTS—Continued
Negotiation—Continued
Offers or proposals—Continued
Evaluation—Continued
Technical superiority v. cost—Continued
Solicitation provisions
Where the solicitation, in describing the relative importance of
cost vis-a-vis technical factors, in effect notified offerors that the
agency had predetermined the tradeoff between technical merit and
price, then the evaluation point scores were to be controlling unless
selection officials determined that, notwithstanding a difference in
the technical scores of the proposals, there were no significant differ-
ences in their technical merit, in which event price would become
the deciding fACOT .....ccvvvevireriinetctcccc e
Technically equal proposals
Price determination factor
Where the solicitation, in describing the relative importance of
cost vis-a-vis technical factors, in effect notified offerors that the
agency had predetermined the tradeoff between technical merit and
price, then the evaluation point scores were to be controlling unless
selection officials determined that, notwithstanding a difference in
the technical scores of the proposals, there were no significant differ-
ences in their technical merit, in which event price would become
the decCiding faCtor ......oeeovieeeeeeeeee ettt et et eresee st ene
Where solicitation indicated that each technical evaluation ele-
ment would be considered on a “responsive/nonresponsive” basis to
determine technical acceptability without relative ranking of offers
on each such element, and protester and awardee were both judged
technically acceptable for all requirements and therefore essentially
equal, agency properly did not consider whether protester in fact was
technically superior in any evaluation element, instead making
award on the basis of Price........cccerveerrrincneinrneereesesnns
Although solicitation indicated that technical specifications and de-
livery were more important than price, where competing proposals
for a fixed-price contract were rated essentially equal in accordance
with evaluation method stipulated in the solicitation, price properly
became the determinative factor for award.........ccccoveevevrveevenenecivcniinnne,
Offeror
Qualification. (See CONTRACTS, Negotiation, Offers or pro-
posals, Qualifications of offerors)
Prequalification of offerors
Restrictive of competition
When services being procured are of a critical nature and the
agency has only a short timeframe in which to award a new contract,
General Accounting Office (GAO) cannot object on any legal basis to
an award to the incumbent contractor, the only qualified source,
even though the solicitation induced nonapproved sources such as
the protester to compete ........cooevvivecevninici e
Qualifications of offerors
Based on its predecessor’s production history, successor corporation
to a government contractor properly was found to meet a solicitation
requirement that the items to be offered must have been previously

Page

245

245

688

688

658



INDEX DIGEST

CONTRACTS—Continued
Negotiation—Continued
Offers or proposals—Continued
Qualifications of offerors—Continued
produced and sold commercially or to the government, where there
have been no substantial changes in the product, manufacturing
Process, OF SLALf......civeiveeiiiiieeeee ettt et seenaaans
Where solicitation required contractor to have host country ap-
proval for installation of its telecommunications equipment and of-
feror’s proposal indicated that such approval would be obtained,
agency acted properly in accepting the proposal since the solicitation
did not require submission of evidence of having that approval prior
BO AWATA ...ttt tear et e st ea e et e st ae e et s st e aen e e mnasasaa st atansrans
“Approved source” requirement
When services being procured are of a critical nature and the
agency has only a short timeframe in which to award a new contract,
General Accounting Office (GAO) cannot object on any legal basis to
an award to the incumbent contractor, the only qualified source,
even though the solicitation induced nonapproved sources such as
the protester to COMPELe ........cocuvvveniiccriniicr e
Prequalification. (See CONTRACTS, Negotiation, Offers or
proposals, Prequalification of offerors)
Rejection
Failure to meet solicitation requirements
Blanket offer to meet all specifications is not legally sufficient to
make a nonresponsive bid or offer responsive, and it is not enough
that the bidder or offeror believes that its product meets specifica-
tions. GAO therefore will deny a protest against rejection of an offer
from an unqualified source when the protester has not supplied evi-
dence such as test reports that it can meet extremely precise specifi-
cations and has not demonstrated the existence of quality assurance
PIOCEAUTES. ....ceererereereeeeeenrnrnaeesesaeeseseseneeeseentsrsasss st saste st st s bsss s snnebesesnsnasstssnananes
Improper
A protest is sustained where the agency rejected a potential source
of supply by making award on a sole-source basis prior to the expira-
tion of the mandatory 30-day Commerce Business Daily (CBD) publi-
cation requirement outlined in the Small Business Act, as amended
by Pub. L. 98-72, and where the protester’s offered products comply
with the requirements of the procurement as outlined in the CBD
SYTIOPSIS ceveuerreirerieecresinesi e et as e bbbt et ar ettt at st et
Time limitation for submission
Effect of competition
Contracting officer’s failure to extend the closing date for proposal
receipt which allegedly precluded a potential offeror from competing
effectively does not render the procurement improper where ade-
quate competition was obtained and there is no showing that the
price at which the contract was awarded is unreasonable or that the
agency was deliberately attempting to prevent the firm from compet-

Refusal to extend date
There is nothing per se improper in a contracting officer refusing,
after issuing a solicitation amendment, to extend the closing date for
submission of initial proposals in a negotiated procurement; the de-
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CONTRACTS—Continued
Negotiation—Continued
Offers or proposals—Continued
Time limitation for submission—Continued
Refusal to extend date—Continued
termination whether an extension of the closing date is necessary is
largely within the discretion of the contracting officer............coccoucuuen.
Options
Generally. (See CONTRACTS, Options)
Pricing data (See CONTRACTS, Negotiation, Cost, etc. data)
Protests
Generally. (See CONTRACTS, Protests)
Requests for proposals. (See CONTRACTS, Protests)
Qualification of new sources
Evidence
Adequacy

Protester’s contention that at the time of award of negotiated con-
tract, the awardee’s product was not qualified for listing on a re-
quired qualified products list is denied since the product had success-
fully completed all tests in accordance with the specification and the
contracting officer had been so notified..........cccccoonrevinnneeneencncnrnnenneenee

Sufficiency at time of initial proposal submission

Protester’s contention that at the time of award of negotiated con-
tract, the awardee’s product was not qualified for listing on a re-
quired qualified products list is denied since the product had success-
fully completed all tests in accordance with the specification and the
contracting officer had been so notified.........c.cccooeveeeeeeeeerrverenesnenrnnnas

Spare parts, etc. procurement
Recommendations to military departments

Although denying a protest against rejection of a proposal from a
nonapproved source, GAO recommends that the agency take immedi-
ate and vigorous steps to qualify any new source that may wish to
participate in future competitive procurements. The agency should
only consider exercising an option under the current contract if no
additional sources become qualified .............ccocovvemirevnrerrcnnnereenrseesnnenn,

Time qualify as “approved source”

When services being procured are of a critical nature and the
agency has only a short timeframe in which to award a new contract,
General Accounting Office (GAO) cannot object on any legal basis to
an award to the incumbent contractor, the only qualified source,
even though the solicitation induced nonapproved sources such as
the protester t0 COMPELE .........cccccouivriririiniinenere et st senes

Requests for proposals
Amendment
Equal competitive basis for all offerors

In a negotiated procurement, any information that is given to a
prospective offeror must be promptly furnished to all other prospec-
tive offerors as a solicitation amendment if the information is neces-
sary in submitting proposals, or if the lack of such information would
be prejudicial..........o.eeveeveniicece e s

Propriety

Protests that Army should amend solicitation to restrict eligibility

for award to offerors which have marketed product commercially in
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CONTRACTS—Continued
Negotiation—Continued
Requests for proposals—Continued
Amendment—Continued
Propriety—Continued
significant numbers for at least 1 year are denied. While Competition
in Contracting Act of 1984 and relevant Army regulation state that
it is the government’s policy to promote the use of commercial prod-
ucts whenever practicable, nothing in the act or regulation requires
that any particular procurement be restricted to offers of commercial
PLOQUECES ...ttt ettt et st s e et amaasaa e st e s sas
Protest
Protests that Army should amend solicitation to restrict eligibility
for award to offerors which have marketed product commercially in
significant numbers for a least 1 year are denied. While Competition
in Contracting Act of 1984 and relevant Army regulation state that
it is the government’s policy to promote the use of commercial prod-
ucts whenever practicable, nothing in the act or regulation requires
that any particular procurement be restricted to offers of commercial
PTOQUCES ..ottt e er e see e e e see st e s e e eaareeseeesteae
Required for changes in RFP
In a negotiated procurement, any information that is given to a
prospective offeror must be promptly furnished to all other prospec-
tive offerors as a solicitation amendment if the information is neces-
sary in submitting proposals, or if the lack of such information would
DE PreJUdICIAl.....coveeeeeiireeieeieeenienenet et sest st sttt s e aere s seae s e spe s nesnene
Construction
Reasonable interpretation
Where solicitation required contractor to have host country ap-
proval for installation of its telecommunications equipment and of-
feror’s proposal indicated that such approval would be obtained,
agency acted properly in accepting the proposal since the solicitation
did not require submission of evidence of having that approval prior
£O AWATM ..ooevveeeereieceeceeetetre et e ste s e s aee st eressaesseess e e s e s e eeemeenae et s s s s be s e bbb sanes
Deficient
Minimum standards
As a general rule, offerors must be given sufficient detail in a re-
quest for proposals to enable them to compete intelligently and on a
relatively equal DasiS.........cccererererrnererenerneeiiiieeeeit e eae e
Prior decision, which held that an agency’s request for proposals
was inadequate to promote effective competition and resulted in a de
facto sole-source award to the incumbent, is affirmed where the re-
quest for reconsideration fails to indicate that material errors of fact
or of law exist in the prior decision to warrant its reversal or modifi-
17: 15 1 ) o WURSUR O TR
Evaluation
Criteria
Administrative discretion
Protest that request for proposal product testing requirements are
inadequate is denied. Responsibility for establishment of tests neces-
sary to determine product acceptability is within ambit of cognizant
technical activity, and protester’s disagreement with agency’s engi-
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CONTRACTS—Continued
Negotiation—Continued
Requests for proposals—Continued
Evaluation—Continued
Criteria—Continued
Administrative discretion—Continued
neers over adequacy of tests is not sufficient to carry protester's
heavy burden of Proof............ciiininicic e
Evaluation criteria
Price consideration
Relative importance
Where solicitation indicated that each technical evaluation ele-
ment would be considered on a “responsive/nonresponsive” basis to
determine technical acceptability without relative ranking of offers
on each such element, and protester and awardee were both judged
technically acceptable for all requirements and therefore essentially
equal, agency properly did not consider whether protester in fact was
technically superior in any evaluation element, instead making
award on the basis Of PriCe.........ccmverererreceneneestererrreenriessserassssneseesssnesiene
Although solicitation indicated that bechmcal specxﬁcatlons and de-
livery were more important than price, where competing proposals
for a fixed-price contract were rated essentially equal in accordance
with evaluation method stipulated in the solicitation, price properly
became the determinative factor for award..........cccccceevvveviniiceccnnnnnns
Interpretation (See CONTRACTS, Negotiation, Requests for
proposals, Construction)
“Off-the-shelf” end product requirement
Protests that Army should amend solicitation to restrict eligibility
for award to offerors which have marketed product commercially in
significant numbers for at least 1 year are denied. While Competition
in Contracting Act of 1984 and relevant Army regulation state that
it is the government’s policy to promote the use of commercial prod-
ucts whenever practicable, nothing in the act or regulation requires
that any particular procurement be restricted to offers of commercial
PLOQUCES ......oviieereeiiienieeteenieteeseete s eraesesneseassesneses st ensasasaesrasesansssssersensesasnansssss
Protests under (See CONTRACTS, Protests)
Qualified offerors list
When services being procured are of a critical nature and the
agency has only a short timeframe in which to award a new contract,
General Accounting Office (GAO) cannot object on any legal basis to
an award to the incumbent contractor, the only qualified source,
even though the solicitation induced nonapproved sources such as
the protester 10 COMPELE ........cccoeiriinreccrriiiecitert st seeriee e cee e reees
Requirements statement sufficiency
As a general rule, offerors must be given sufficient detail in a re-
quest for proposals to enable them to compete intelligently and on a
relatively equal basis.......ccceivinrinicenninincce e
Restrictive of competition
When a protester alleges that specifications are excessively general
and vague so as to prevent the submission of an intelligent proposal,
General Accounting Office will not only analyze the specifications to
see if they adequately detail the agency’s requirements, but will also
consider whether other proposals were received in order to deter-
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CONTRACTS—Continued
Negotiation—Continued
Requests for proposals—Continued
Restrictive of competition—Continued
mine whether the level of uncertainty and risk in the solicitation
WaS ACCEPLADIE ......ccouiiieiicee ettt e
Geographic restrictions. (See CONTRACTS, Negotiation, Com-
petition, Restrictions, Geographic)
Specifications
Conformability of equipment, etc. offered
Commercial product requirement
Protests that Army should amend solicitation to restrict eligibility
for award to offerors which have marketed product commercially in
significant numbers for at least 1 year are denied. While Competition
in Contracting Act of 1984 and relevant Army regulation state that
it is the government’s policy to promote the use of commercial prod-
ucts whenever practicable, nothing in the act or regulation requires
that any particular procurement be restricted to offers of commercial
PLOQUCES. c..vveeiirtrireeeeereret et sttt e st e e e e e s s sa et e sttt bessssens e eatsaeaeesesneetenenean
General requirements
Not preconditions to award
Where solicitation required contractor to have host country ap-
proval for installation of its telecommunications equipment and of-
feror's proposal indicated that such approval would be obtained,
agency acted properly in accepting the proposal since the solicitation
did not require submission of evidence of having that approval prior
BO AWATA ..eooeeiierteeiereneeeete sttt tes e st e te et et e st e s ae s e e s b eae s se s ere e s enbeneessenees
Minimum needs
Administrative determination
A contracting agency may impose a restriction on the competition
only if it can be shown that the restriction is deemed necessary to
meet its actual MIiNiMUM NEeds .......cccocveveeeeveereeneiereeeeieeecec e
An agency is responsible for determining its minimum needs and
the best way of accommodating those needs, and we will not question
that determination absent a clear showing that it is unreasonable.
Once an agency establishes prima facie support for its position, the
burden shifts to the protester to show such determination is clearly
unreasonable. The protester has not carried its burden here.................
Detailed requirements
In the absence of a specific statute or regulation mandating the es-
tablishment of geographic regions, an agency generally must show
that its minimum needs define the scope of a geographic restriction
IN 8 CONELACE ....eeeiitieiceeeterte ettt ettt ae st sras st s sre s e st e sraasnnas
When a protester alleges that specifications are excessively general
and vague so as to prevent the submission of an intelligent proposal,
General Accounting Office will not only analyze the specifications to
see if they adequately detail the agency’s requirements, but will also
consider whether other proposals were received in order to deter-
mine whether the level of uncertainty and risk in the solicitation
Was aCCePLADIe ... e
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CONTRACTS—Continued
Negotiation—Continued
Requests for proposals—Continued
Specifications—Continued
Qualified products
Time for determination
Protester’s contention that an RFP to which was attached a specifi-
cation stating that award would be made only for products qualified
for listing on the appropriate qualified products list at time of bid
opening should be interpreted as requiring qualification at the time
set for receipt of initial proposals is denied since, in a negotiated pro-
curement, award can be made to an offeror whose product is quali-
fied at the time of aWard .........ccoiveeeeincrseece et
Restrictive
Parts, etc. procurement
General Services Administration’s decision to limit its Federal
Supply Service requirements contracts for typewriters to models with
15-inch carriages based on anticipated savings from efficiency of ac-
quisition and allowing suppliers to realize the economies of scale and
larger production runs, is not a proper reason to restrict competition
similarly in other typewriter procurements where there is no evi-
dence that anticipated savings from standardization would not be
offset by lower prices obtained through competition and other models
would meet the user agency’s needs.............ococoevemveeverererereeerrensennnensserseenn,
Undue restriction not established
Decision to limit procurement of typewriters to models that previ-
ously had undergone a lengthy life-cycle-cost (LCC) analysis was rea-
sonable where the procurement’s urgency did not permit an LCC
analysis of other MOdelS..........c.cueevveivrercrireeeireeee e seee e srsseene
Specificity
Sufficiency
As a general rule, offerors must be given sufficient detail in a re-
quest for proposals to enable them to compete intelligently and on a
relatively equal basis........ccccovviiiiiniiciee e
Prior decision, which held that an agency’s request for proposals
was inaedquate to promote effective competition and resulted in a de
facto sole-source award to the incumbent, is affirmed where the re-
quest for reconsideration fails to indicate that material errors of fact
or of law exist in the prior decision to warrant its reversal or modifi-
CALIOM c.vttee ettt sttt ettt bbb en s sre b s s be s st esses et es ettt enasanes

First article
Waiver
A company may qualify for waiver of first article testing and prod-
uct approval on the basis of the contract and production history of its
predecessor company when the facilities, personnel, assets and prod-
ucts of the two companies are similar or identical..............cccccvrcuununenee..
Requests for quotations. (See CONTRACTS, Requests for quota-
tions)
Responsibility of offerors. (See CONTRACTORS, Responsibility)
Small Business Concerns. (Se¢ CONTRACTS, Small Business Con-
cerns, Awards)
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CONTRACTS—Continued
Negotiation—Continued
Sole-source basis
Authority
Awards in interest of national defense
General Accounting Office (GAO) will not disturb determination
and findings justifying negotiation for purchase of mobilization base
item, since under 10 U.S.C. 2304(a)(16), determination is final. How-
ever, GAO will consider whether findings support the determination.
In addition, determination of itself does not justify sole source award
when defense agency’s immediate requirements apparently can be
met by other SUPPLIELS .......ccccoueviniiineinietncteee sttt
GAO will deny protest against sole source award for mobilization
base item when it is based on assessment of defense agency’s require-
ments, amount needed to support producer’s capability, and other
factors particularly within the agency’s expertise ..........cccceevevrverervennnne.
Competition availability
Where the Small Business Administration, after initially agreeing
to accept a janitorial services contract under section 8(a) of the Small
Business Act, decided to reject the contract only 3 days before the
existing one expired, the procuring agency was not justified in nego-
tiating a sole-source contract with the 8(a) firm without soliciting an
offer from the incumbent, since a sole-source contract is improper
even in an urgent situation where there is more than one source ca-
pable of meeting the agency’s needs..........cccoeeeerrencenneceeiineseensessiennnene
Justification
Inadequate
Where the contracting agency concluded that a vendor’s software
was not acceptable but found that the vendor’s hardware was accept-
able, and there was no requirement for obtaining the hardware and
software from one vendor, a sole source award for the hardware was
UNTEASONADIE «..c.eeevenetiieeientieeeent ettt et sttt sas e sr s essesssanosnesnens
Where the Small Business Administration, after initially agreeing
to accept a janitorial services contract under section &(a) of the Small
Business Act, decided to reject the contract only 3 days before the
existing one expired, the procuring agency was not justified in nego-
tiating a sole-source contract with the 8(a) firm without soliciting an
offer from the incumbent, since a sole-source contract is improper
even in an urgent situation where there is more than one source ca-
pable of meeting the agency’s needs........cococceeeeeeeeinecrennenneiineissssesenes
An agency may not decide to forego soliciting an offer from the in-
cumbent for the next contract period, and instead award a sole-
source contract to another firm, based on its view that deficient past
performance indicates the incumbent is not responsible, since a non-
responsibility determination should follow, not precede, a competi-
tion and, in the case of a small business like the incumbent, by law is
subject to review by the Small Business Administration.............cceceu.....
Where a contract as modified is materially different from the origi-
nal contract, the subject of the modification should be competitively
procured unless a sole-source award is appropriate. A modification
consisting of a new agreement to deliver, among other things, manu-
facturing and production machinery and equipment to expand the
government’s in-house production capabilities under an original con-
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CONTRACTS—Continued
Negotiation—Continued
Sole-source basis—Continued
Justification—Continued
Inadequate-—Continued
tract for supplies and technical assistance exceeds the contract’s
scope and cannot be justified on a sole-source basis where both the
modification and the original contract should have been competed......
Procedures
Commerce Business Daily notice procedures

A protest is sustained where the agency rejected a potential source
of supply by making award on a sole-source basis prior to the expira-
tion of the mandatory 30-day Commerce Business Daily (CBD) publi-
cation requirement outlined in the Small Business Act, as amended
by Pub. L. 98-72, and where the protester’s offered products comply
with the requirements of the procurement as outlined in the CBD
SYNIOPSIS «eevviriiiniiiniiteietistiesesit sttt et s asbae e eae st bt sesee s e b e eueeseneeneraeseestenasens

Prohibition in Pub. L. 98-72 against commencing negotiations for
the award of a sole-source contract until at least 30 days have
elapsed from the date of publication in the Commerce Business Daily
of a notice of intent to contract refers to the date of actual publica-
tion, and may not be negated by a regulatory provision, section 5.203
of Department of Defense Federal Acquisition Regulation Supple-
ment, establishing a presumption that a synopsis electronically trans-
mitted to the CBD has been published 2 days thereafter, Harris
Corp., B-217174, Apr. 22, 1985, 64 Comp. Gen. 480, 85-2 C.P.D. 455
ClATIFIEA ..ottt et ses bt s s st st eea s s s enasenns

Failure to follow-not prejudicial

General Accounting Office denies protest alleging that agency
failed to comply with Pub. L. No. 98-72 requirement that intent to
place noncompetitive orders under a basic ordering agreement be
synopsized in the Commerce Business Daily where a spot check indi-
cates that the orders were in fact synopsized except in cases where
the urgency exceptlon was properly invoked...

Contracting agency’s failure to txmely pubhsh a synops1s in the
Commerce Business Daily concerning its proposed sole-source pro-
curement as required by Pub. L. 98-72 does not require cancellation
of the procurement where it has not been shown that the agency
acted to deliberately deny the protester the opportunity to submit a
proposal or that the protester was prejudiced by the lack of timely
notice, because the record indicates that the protester could not have
met the agency’s delivery requirements..........cocooevevcermvereeseeneeienvererenenn..

Incomplete synopsis

A protest is sustained where the agency rejected a potential source
of supply for failure to demonstrate compliance with a requirement
which was neither set forth in a CBD “source sought” synopsis nor
otherwise made known to the vendor ..........cccecoeeevvcronnneeverernereesnenenen.

Propriety

Where the contracting agency concluded that a vendor’s software
was not acceptable but found that the vendor’s hardware was accept-
able, and there was no requirement for obtaining the hardware and
software from one vendor, a sole source award for the hardware was
UNTEASONADIE ...ttt snas et st e s e enenes
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CONTRACTS~—Continued
Negotiation—Continued
Sole-source basis—Continued
Propriety—Continued
A protest is sustained where the agency rejected a potential source
of supply by making award on a sole-source basis prior to the expira-
tion of the mandatory 30-day Commerce Business Daily (CBD) publi-
cation requirement outlined in the Small Business Act, as amended
by Pub. L. 98-72, and where the protester’s offered products comply
with the requirements of the procurement as outlined in the CBD
SYNIOPSIS cecevererrertirentiiiteresteentest e tstestssessesessessesesssstssesssestssessssessesensasessesessensasons
Solicitation cancelled :
Subsequent award to another contractor on sole-source basis
Where the Small Business Administration, after initially agreeing
to accept a janitorial services contract under section 8(a) of the Small
Business Act, decided to reject the contract only 3 days before the
existing one expired, the procuring agency was not justified in nego-
tiating a sole-source contract with the 8(a) firm without soliciting an
offer from the incumbent, since a sole-source contract is improper
even in an urgent situation where there is more than one source ca-
pable of meeting the agency’s needs.........ccceeemmernerenenrnreinerninreereesenenns
Suspension
Competency in issue
Agency decision to terminate negotiations with small business of-
feror under solicitation for architect-engineer services need not be re-
ferred to Small Business Administration under certificate of compe-
tency procedures since agency decision is based on evaluation of of-
feror's qualifications relative to other offerors as prescribed by
Brooks Act, 40 U.S.C. 541-544, not a negative responsibility determi-
TIALION . c.eeueeeeteeeeesteeetete sttt e et teste e e ese st saessesee e araesse st et e e assara s e e st st aananentenes
Negotiation factors (See CONTRACTS, Negotiation, Offers or pro-
posals Evaluation)
Negotiated procurement (Se¢ CONTRACTS, Negotiation)
Notice of procurements.
Commerce Business Daily (See ADVERTISING, Commerce Busi-
ness Daily)
Options
Contract term expiration
Legality of option exercise
Where a contracting agency determined to fill an additional re-
quirement by option exercise at a reduced price, with changed deliv-
ery terms, it was required to negotiate with both contractors eligible
FOF AWATA ...ttt st sttt ae st et s sa et esassa s e e
Criteria for exercise of Option
Although denying a protest against rejection of a proposal from a
nonapproved source, GAO recommends that the agency take immedi-
ate and vigorous steps to qualify any new source that may wish to
participate in future competitive procurements. The agency should
only consider exercising an option under the current contract is not
additional sources become qualified .........coovveevrvncennneinineencnne,
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CONTRACTS—Continued
Options—Continued
Evaluation
Where bidder includes in its bid statement that its price for option
periods was “plus rate of inflation, fuel, labor and gravel,” and where
invitation for bids stated that the option years would be evaluated
for award, bid was properly rejected for failure to offer firm, fixed
PIICE ovoevenireeiiteentetae et eestetetesasteseasesesses et sasessesesassnsassesessstesessasasasessnsesensesases
Exercised
Administrative discretion
Agency properly awarded a small business set-aside contract to
firm determined to be small by a Small Business Administration
(SBA) Regional Office where the award was made after the Regional
Office’s decision but prior to the agency’s notification that the pro-
tester appealed to the SBA’s Office of Hearings and Appeals for a
final ruling. Whether options under this contract should be exercised
is a matter to be resolved by the agency in accordance with applica-
ble regUIALIONS ......ccceveuececeecseccte ettt ettt rene e
Limitations on use
Military procurements
Advance procurement of economic order quantity (EOQ) materials
and components is authorized only to support end items procured
through authorized 5-year multiyear contract. Army improperly ex-
ercised option for procurement of EOQ items for the needs of a 6th
year and is cautioned not to exercise an option for the needs of a Tth
year as presently contemplated, unless it obtains specific statutory
AULhOTILY £0 dO SO c.ceeovemieeieee et r e eee
Not to be exercised
Advance procurement of economic order quantity (EOQ) materials
and components is authorized only to support end items procured
through authorized 5-year multiyear contract. Army improperly ex-
ercised option for procurement of EOQ items for the needs of a 6th
year and is cautioned not to exercise an option for the needs of a 7th
year as presently contemplated, unless it obtains specific statutory
AULhOTILY £0 O SO ettt sere s e aeses oo senenas
“Bona fide needs” statute, 31 U.S.C. 1502(a), provides that an ap-
propriation may only be used to pay for program needs attributable
to the year or years for which the appropriation was made available,
unless the Congress provides an exception to its application. The only
exception for advance procurement of EOQ items is found in 10
U.S.C. 2306(h) but the exception is limited to procurement of items
needed for end items procured by means of a multiyear contract. Au-
thorized multiyear contracts may not cover more than 5 program
years. 10 U.S.C. 2306(h)(8). Therefore, exercise of an option for ad-
vance procurement of EOQ items for a 6th or 7th program year is
unauthorized. General Accounting Office does not accept Army con-
tention that bona fide needs statute is inapplicable to multiple or
“investment type’ ProCurements..........ccoceceerrvevenerereinuersesssesnsesesesesens
Contract administration matter
Not for GAO resolution
Agency properly awarded a small business set-aside contract to a
firm determined to be small by a Small Business Administration
(SBA) Regional Office where the award was made after the Regional
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CONTRACTS—Continued
Options—Continued
Not to be exercised—Continued
Contract administration matter—Continued
Not for GAO resolution—Continued

Office’s decision but prior to the agency’s notification that the pro-
tester appealed to the SBA’s Office of Hearings and Appeals for a
final ruling. Whether options under this contract should be exercised
is a matter to be resolved by the agency in accordance with applica-
ble regulations. ...t

Price comparison prior to exercising option

Where a contracting agency determined to fill an additional re-
quirement by option exercise at a reduced price, with changed deliv-
ery terms, it was required to negotiate with both contractors eligible
FOr AWAT......cuiiiiieitetrerces sttt s e s st e aesass e b e e s ssssbessesessons

Solicitation provisions
Evaluation of options

Where bidder includes in its bid statement that its price for option
periods was “plus rate of inflation, fuel, labor and gravel,” and where
invitation for bids stated that the option years would be evaluated
for award, bid was properly rejected for failure to offer firm, fixed
PIICE ettt trtre e et e s tr et e s se e sraasa e e e e st e s sassessasesssansessansseesasssessesssseressssases

Payments

Absence of unenforceability of contracts. (See PAYMENTS, Quan-
tum meruit/Valebant basis, Absence, etc. of contract)
Advance
Prior to receipt of supplies, etc.

Notwithstanding Federal Supply Schedule contract language to the
contrary, agents of the government are prohibited by 31 U.S.C. 3324
from compensating contractors for any service or goods which have
NOt been reCeivVed.......ciieriicieeeeieeiiceeeeere ettt ettt st s

Bankrupt contractor
Government v. assignee, trustee, etc.

As the remaining contract proceeds held by a Federal contracting
agency are not, and will not, become the property of the defaulting
contractor, the trustee in bankruptcy would have no right to them.....

Conflicting claims
Assignee v. surety v. IRS

Order of priority for the payment of remaining contract proceeds
held by a contracting Federal agency are to the surety on its per-
formance bond, including the taxes required to be paid under the
bond, the IRS for the tax debts owed by the contractor, the surety on
its payment bond, and the assignee...........ccccovviivniiivcinnninninis

Quantum meruit/valebant basis. (See PAYMENTS, Quantum
meruit/valebant basis)

Performance

Suspension
Pending final resolution of protest

Agency head’s failure to make required Competition in Contract-
ing Act determination for continued contract performance during
pendency of protest does not provide a basis to upset an award............

Personal services (See PERSONAL SERVICES, Contracts) _

Private contract v. Government Personnel. (See PERSONAL

1027

Page

242

290

355

710

763

763

896



1028 INDEX DIGEST

CONTRACTS—Continued
Personal services (See PERSONAL SERVICES, CONTRACTS)—Con-
tinued
SERVICES, Private Contract ». Government personnel)
Preaward Surveys. (See BIDDERS, Qualifications, Preaward Sur.
veys)
Prices
Negotiated procurement (See CONTRACTS, Negotiation, Cost,
etc. data)
Pricing data
Negotiated contracts (See CONTRACTS, Negotiation, Cost, etc.
data)
Products
Timeliness. (See  CONTRACTS, Protests, General Accounting
Office procedures, Timeliness of protest)
Proposals. (See CONTRACTS, Negotiation, Offers or proposals)
Protests
Abeyance pending court action
General Accounting Office (GAQ) will not consider a protest where
the issues presented are before a court of competent jurisdiction, de-
spite the court’s indication that it is willing to consider an advisory
GAO decision. The court has also indicated that it intends to rule on
the merits in advance of the date when it can be reasonably expected
that GAO will be in a position to issue a decision, given the statutory
time period for the agency to file its report on the protest and for the
parties to comment on that report.......ccccviceeceniinvcnicecrninceerenineceies
Footnote in a court order, indicating that the court will not object
to a GAO opinion, does not constitute a request for such an opinion
where the court has neither granted the protester’s motion for an ex-
tension of the hearing date nor taken any other action that would
enable GAO to issue a timely deciSion..........ceveeervriecininnnnericiisnnenas
Protester’s decision to bring suit in court after filing a bid protest
constitutes an election of remedies that bonds the protester, even
though the protester believed it was compelled to take such action in
an attempt to stop award or performance. Consequently, the protest-
er’s offer to withdraw its suit from the court and reopen the protest
at GAO, made after the court has refused to grant the protester’s
motion seeking an extended briefing schedule until GAO issues an
advisory opinion, will not be considered..........cccccoveeemnirnrenrninenciinnnns
Academic questions. (See CONTRACTS, Protests, Moot, academic,
etc. questions)
Administrative actions
Outside scope of protest procedure
Pre-opening protest to contracting officer, requesting that Govern-
ment’s bid, prepared for cost comparison purposes, be rejected as
nonresponsive because of alleged use of incorrect wage rates, is not a
substitute for a timely-filed appeal of the cost comparison. Protests
and cost comparison appeals are separate administrative procedures;
the cost comparison appeal has nothing to do with bid responsive-
ness, but rather is used to determine the correctness of the figures
used to decide whether an agency should contract out or perform in-
OUSE. .ttt ettt es st seese b et er s e et et se e e e s nae
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CONTRACTS—Continued
Protests—Continued
Administrative reports
Timeliness. (See REPORTS, Administrative, Contract protest,
Timeliness of report)
Allegations
Bias
Not prejudicial to protester
Protester fails to prove bias against it in evaluation of proposals
where it advances no more than supposition in support of the allega-
tion and where the evaluations were either reasonable or, if unrea-
sonable, any errors were in the protester’s favor and protester there-
by suffered no competitive prejudice as a result......cc.ocoeeeeviviveveeenennee..
Unsubstantiated
Protester fails to prove bias against it in evaluation of proposals
where it advances no more than supposition in support of the allega-
tion and where the evaluations were either reasonable or, if unrea-
sonable, any errors were in the protester’s favor and protester there-
by suffered no competitive prejudice as a result......c.ceeuerrvevecrrirnnnenne.
The protester has the burden of proving bias or favoritism on the
part of the procuring officials. Where there are conflicting state-
ments of fact and the protester’s position is supported by no other
evidence, we conclude that the protester has failed to meet its
DULAEN. .ottt sttt st se s e e st at et sasassess et e s sasesnesessanens
Where bias is alleged, protester has burden of affirmatively prov-
ing its case and unfair or prejudicial motives will not be attributed to
procurement officials on the basis of inference or supposition. ..............
Protester alleging that contracting officials acted in bad faith to
eliminate the protester from competition by setting aside procure-
ments for small business concerns and by conducting repeated
preaward surveys does not meet its burden of showing by virtually
irrefutable proof that the officials had a specific and malicious intent
to injure the protester where the protested procurement was not set
aside for small business concerns and a preaward survey was re-
quested because of the protester’s unfavorable procurement history....
Burden of proof. (See CONTRACTS, Protests, Burden of proof)
Premature
General Accounting Office Bid Protest Procedures are intended to
resolve questions concerning the award or proposed award of particu-
lar contracts, and allegation that evaluation criteria in future solici-
tations may unduly restrict competition is premature..........ccccceevrreeuenene.
Speculative
A protester alleging disclosure of its confidential information to its
competitors by agency personnel bears the burden of proving the im-
proper conduct, and absent any probative evidence of actual disclo-
sure, the allegation must be viewed as speculative and the burden
has not been met. Moreover, General Accounting Office will not con-
duct investigations to establish the validity of the protester’s state-
ITEIES ..ovierrieeeieeeeieee ettt eeeisbtte s seanesessat e s sbaaesssbbttssenraa s bt anssnnnatesessaassnnnbesssne
Unsubstantiated
A protester has the burden of presenting sufficient evidence to es-
tablish its case. General Accounting Office does not conduct investi-
gations to establish the validity of a protester’s assertions. ..........ccc.......
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CONTRACTS—Continued
Protests—Continued
Allegations—Continued
Unsubstantiated—Continued

Allegation that solicitation will create an illegal personal services
contract is denied where protester fails to demonstrate that govern-
ment employees will actually supervise the contractor’s personnel so
as to create an employer-employee relationship between the govern-
ment and contracting pPersonnel............c.occcvnninererernnnnererersessnennnns

An allegation of a conflict of interest is denied where the record
contains no evidence that physicians, employees of both the contract-
ing agency and proposed awardee, would improperly refer the agen-
cy’s patients to the awardee. .......c.ccocveerernreieerereenrnnnesesnenisinses st eseesse e

Protester alleging that contracting officials acted in bad faith to
eliminate the protester from competition by setting aside procure-
ments for small business concerns and by conducting repeated
preaward surveys does not meet its burden of showing by virtually
irrefutable proof that the officials had a specific and malicious intent
to injure the protester where the protested procurement was not set
aside for small business concerns and a preaward survey was re-
quested because of the protester’s unfavorable procurement history....

A protester alleging disclosure of its confidential information to its
competitors by agency personnel bears the burden of proving the im-
proper conduct, and absent any probative evidence of actual disclo-
sure, the allegation must be viewed as speculative and the burden
has not been met. Moreover, General Accounting Office will not con-
duct investigations to establish the validity of the protester’s state-
INEIIES coeveiite ettt s s ere s st s e a et e st st s e s st e s e an et e e et naas

Authority to consider

Competition in Contracting Act of 1964, Pub. L. No. 98-369, sec.
2741, 98 Stat. 1175, 1199-1203 (to be codified at 31 U.S.C. 3551-3556),
provides for the consideration of protests filed with General Account-
ing Office (GAO) by an interested party to a solicitation issued by a
“federal agency” for the procurement of property or services. Since
the District of Columbia, which by definition is not a federal agency,
has informed GAO of its decision that GAO no longer consider pro-
tests concerning procurements by the District, protest concerning so-
licitation issued by the District and which is filed after the Jan. 15,
1985, effective date of the provisions of the act pertaining to bid pro-
tests submitted to GAO is diSmISSed. ........ccevvemrererernreerrrseesesrernreeesesssenes

Activities not involving federal procurement

Protest against the terms of agency’s solicitation of offers for the
lease of government-owned space is not for consideration under
GAO’s bid protest function since it does not concern a procurement
by a federal agency of property or services within the scope of the
bid protest provisions of the Competition in Contracting Act of 1984,
Pub. L. 98-369, 98 Stat. 1175, 1199-1203 (to be codified at 31 U.S.C.
3551-3556), and the agency has not agreed in writing to have GAO
decide such protests under the provisions of our Bid Protest Regula-
tions providing for the consideration of nonstatutory protests, 4 C.F.R.
2111 (1985)...ccuicrerererrineeiriesentestsneesssesesessesstessssssasassesssssssssnsessssssesensssesssesenes

Disputes between private parties. (See GENERAL ACCOUNT-
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CONTRACTS—Continued
Protests—Continued
Authority to consider—Continued
ING OFFICE, Jurisdiction, Contracts, Disputes, Between
private parties)
District of Columbia procurements. (See GENERAL ACCOUNT-
ING OFFICE, Jurisdiction, Contracts, District of Columbia
procurements)
Invitation for Bids Cancellation
Protest challenging cancellation of an invitiation for bids (IFB),
where the contracting agency plans to award a contract under the
IFB when reissued in amended form, falls within the definition of
protest in the Competition in Contracting Act, and General Account-
ing Office (GAO) review of such a protest is consistent with congres-
sional intent to strengthen existing GAO bid protest function...............
Tennessee Valley Authority Procurements
Tennessee Valley Authority (TVA) Act, 16 U.S.C. 831 et seq. (1982),
sets sufficient parameters for the collection and use of TVA power
program funds so as to constitute a continuing appropriation; TVA'’s
power program is not a nonappropriated fund activity beyond the
protest jurisdiction of the General Accounting Office .........ccccovvuerrerenenen.
Basis for protest requirement
General unsupported protest after bid opening that invitation for
bids (IFB) is not “definite,” “simple,” “comprehensible,” or ‘“under-
standable” and, therefore, violative of Federal Acquisition Regula-
tions does not state grounds of protest cognizable under Bid Protest
Procedures and is untimely in any Case ...
Where protester raises broad ground of protest in initial submis-
sion but fails to provide any detail on this protest ground until it
comments on the agency report, so that a further response from the
agency would be needed for an objective review of the matter, the
protest, filed in a piecemeal fashion, will not be considered ...................
Bids discarded
Issuance of new invitation
Protest challenging cancellation of an invitation for bids (IFB),
where the contracting agency plans to award a contract under the IFB
when reissued in amended form, falls within the definition of protest
in the Competition in Contracting Act, and General Accounting Office
(GAO) review of such a protest is consistent with General Accounting
Office congressional intent to strengthen existing GAO bid protest
FUNCEION coveeiecieieeeeete ettt et ettt e st e eent st sttt eae s basssaessnesnosaessesasaans
Burden of proof
On protester
Protester’s strong disagreement with contracting officer’s finding
that the low bidder, which allegedly has no tooling or pertinent expe-
rience, is responsible, is insufficient to show that contracting officer
acted fraudulently or in bad faith.......ccccounrrincivnnenninciececcenne,
The protester has the burden of proving bias or favoritism on the
part of the procuring officials. Where there are conflicting state-
ments of fact and the protester’s position is supported by no other
evidence, we conclude that the protester has failed to meet its
DUTAEI vttt v e seee e saeesee s s ars e st s sa st assasssesanassesssesmeesntssssens
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CONTRACTS—Continued

Protests—Continued

Burden of proof—Continued
On protester—Continued

A protester has the burden of presenting sufficient evidence to es-
tablish its case. General Accounting Office does not conduct investi-
gations to establish the validity of a protester’s assertions. ....................

Protester has not met burden of proving that spec1ﬁcatlon for j _]an1~
torial services is deficient because estimated quantities or “mandays”
needed to clean certain buildings are consistent with sizes of build-

An agency is responsible for determining its minimum needs and
the best way of accommodating those needs, and we will not question
that determination absent a clear showing that it is unreasonable.
Once an agency establishes prima facie support for its position, the
burden shifts to the protester to show such determination is clearly
unreasonable. The protester has not carried its burden here..................

Where bias is alleged, protester has burden of affirmatively prov-
ing its case and unfair or prejudicial motives will not be attributed to
procurement officials on the basis of inference or supposition. ..............

Protest that request for proposal product testing requirements are
inadequate is denied. Responsibility for establishment of tests neces-
sary to determine product acceptability is within ambit of cognizant
technical activity, and protester’s disagreement with agency’s engi-
neers over adequacy of tests is not sufficient to carry protester’s

Protester alleging that contracting officials acted in bad faith to
eliminate the protester from competition by setting aside procure-
ments for small business concerns and by conducting repeated
preaward surveys does not meet its burden of showing by virtually
irrefutable proof that the officials had a specific and malicious intent
to injure the protester where the protested procurement was not set
aside for small business concerns and a preaward survey was re-
quested because of the protester’s unfavorable procurement history....

A protester alleging disclosure of its confidential information to its
competitors by agency personnel bears the burden of proving the im-
proper conduct, and absent any probative evidence of actual disclo-
sure, the allegation must be viewed as speculative and the burden
has not been met. Moreover, General Accounting Office will not con-
duct investigations to establish the validity of the protester’s state-
INENES .ottt et et esesre st e st s sns e sesseneensssansensentenean

Clarity of protest
Consideration procedure

Failure specifically to request a ruling by the Comptroller General
or to state the remedy desired, as required by General Accounting
Office Bid Protest Regulations, is a minor procedural defect which
does not require dismissal of the protest when the protest otherwise
clearly indicates the desire for a ruling and the requested remedy.......

Conferences

General Accounting Office (GAQO) regulations provide that protests
are to be dismissed unless the protester submits either comments on
the agency report or a statement requesting GAO to decide the
matter on the existing record within 7 days after receiving the
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CONTRACTS—Continued Page
Protests—Continued
Conferences—Continued
report. If a conference is held, the protester must submit either com-
ments or a similar request for a decision on the existing record
within 5 working days after the conference.........cccccevenrverevecerrevrenenennnns 504
Conflict in statements of protester and contracting agency
A protester’s disagreement with an agency’s evaluation of its pro-
posal does not of itself render the evaluation objectionable in the ab-
sence of a showing that the evaluation was unreasonable, arbitrary
OF UNIAWTUL ...ttt ettt ettt ettt st ae 681
Contract administration
Not for resolution by GAO
Protest that contractor will not supply acceptable items notwith-
standing the contractual obligation to do so involves a matter of con-
tract administration, which is the procuring agency’s responsibility,
NIOE GAQDS. cereiieeeeeiietetetrereee et ste st e s sse st e sses e s aas e et e sessesas e e s s e sas st snasassenen 641
Court action
Abeyance. (See CONTRACTS, Protests, Abeyance pending court
action)
Dismissal
General Accounting Office (GAQ) will not consider a protest where
the issues presented are before a court of competent jurisdiction, de-
spite the court’s indication that it is willing to consider an advisory
GAO decision. The court has also indicated that it intends to rule on
the merits in advance of the date when it can be reasonably expected
that GAO will be in a position to issue a decision, given the statutory
time period for the agency to file its report on the protest and for the
parties to comment on that report...........oovevvinnniceneee, 647
With prejudice
A dismissal with prejudice by a court constitutes a final adjudica-
tion on the merits of a complaint which is conclusive not only as to
matters which were decided, but also as to all matters that might
have been decided. Therefore, General Accounting Office will not
consider a protest involving issues which were or could have been
raised in the court action........ccovevnievccinnenininieneneersr e, 429
No court request for GAO opinion. (See CONTRACTS, Protests,
Abeyance pending court action)
Protest dismissed
A dismissal with prejudice by a court constitutes a final adjudica-
tion on the merits of a complaint which is conclusive not only as to
matters which were decided, but also as to all matters that might
have been decided. Therefore, General Accounting Office will not
consider a protest involving issues which were or could have been
raised in the COUrt ACLION.......ccceiveeiererreeiee ettt et eseraese e resaes 429
General Accounting Office (GAO) will not consider a protest where
the issues presented are before a court of competent jurisdiction and
the court has not expressed any interest in a GAQ decision, or where
the issues have already been decided by the court...........ccccevreenennennene. 623
GAO will not award attorneys fees or other costs of pursuing a pro-
test where GAO has made no determination on the merits of the pro-
test because the matter was decided by a court by competent jurisdic-
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CONTRACTS—Continued
Protests—Continued
Court action—Continued
Protest dismissed—Continued
General Accounting Office (GAQO) will not consider a protest where
the issues presented are before a court of competent jurisdiction, de-
spite the court’s indication that it is willing to consider an advisory
GAO decision. The court has also indicated that it intends to rule on
the merits in advance of the date when it can be reasonably expected
that GAO will be in a position to issue a decision, given the statutory
time period for the agency to file its report on the protest and for the
parties to comment on that report.........cccccvevninniinieniicinencienieniecneniens
Footnote in a court order, indicating that the court will not object
to a GAO opinion, does not constitute a request for such an opinion
where the court has neither granted the protester’s motion for an ex-
tension of the hearing date nor take any other action that would
enable GAO to issue a timely decision.........ccevcemmnnneinincenniniiececennnnas
Protester’s decision to bring suit in court after filing a bid protest
constitutes an election of remedies that binds the protester, even
though the protester believed it was compelled to take such action in
an attempt to stop award or performance. Consequently, the protest-
er’s offer to withdraw its suit from the court and reopen the: protest
at GAO, made after the court has refused to grant the protester’s
motion seeking an extended briefing schedule until GAO issues an
advisory opinion, will not be considered.........cccococevirrirrirneneicnnnnnienenene,
General Accounting Office authority
Protest challenging cancellation of an invitation for bids (IFB),
where the contracting agency plans to award a contract under the
IFB when reissued in amended form, falls within the definition of
protest in the Competition in Contracting Act, and General Account-
ing Office (GAO) review of such a protest is consistent with General
Accounting Office congressional intent to strengthen existing GAO
Did Protest fUNCLION.........cvvvieeiieecieeeee et e et neaere st saebesesanas
Disputes between private parties. (Se¢e GENERAL ACCOUNT-
ING OFFICE, Jurisdiction Contracts, Disputes, Between
private parties)
General Accounting Office function
Independent investigation and conclusions
Speculative allegations
A protester has the burden of presenting sufficient evidence to es-
tablish its case. General Accounting Office does not conduct investi-
gations to establish the validity of a protester’s assertions.........c.cccceue..
Scope of review of agency actions
Protest challenging cancellation of an invitation for bids (IFB),
where the contracting agency plans to award a contract under the
IFB when reissued in amended form, falls within the definition of
protest in the Competition in Contracting Act, and General Account-
ing Office (GAO) review of such a protest is consistent with General
Accounting Office congressional intent to strengthen existing GAO
bid Protest fUNCLION.....c.ccviiiiiriierireere st ae s st sese e sessesaneas
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CONTRACTS—Continued
Protests—Continued
General Accounting Office procedures
Filing protest with agency
Protest will not be dismissed for failure to furnish the contracting
officer a copy of the protest 1 day after filing as required by GAO’s
Bid Protest Regulations, where the 1-day delay in doing so did not
delay protest proceedings............ocouevveeverirmveeeeeeeeeeeeeeeeeeeeee e, revereerenrennes
Protester must comply with requirement to furnish a copy of a
protest filed with General Accounting Office (GAO) to the contract-
ing agency whether or not a “de novo” review is requested of a previ-
ous agency protest deCiSion .......c..coceveeverveerreninnseeense e
Filing protest with contracting agency
Dismissal of original protest for failure to file copy of protest with
agency affirmed where the contracting agency had not been fur-
nished a copy of the protest 6 working days after receipt of the pro-
test by General Accounting OffiCe.......cc.oocveemvmeveveeverinieieeeeeeeeee e
Protester that failed to furnish a copy of its protest to the contract-
ing officer 1 day after filing with General Accounting Office (GAO)
failed to comply with Bid Protest Regulations............ccccocuvveuvviineeviniinencne
Dismissal of original protest contesting propriety of agency issu-
ance of a purchase order for computer equipment to higher priced
competitor is affirmed where the protester failed to furnish a copy of
its protest to the contracting agency within 1 day after the protest
was filed with General Accounting Office.........cocouvveerevevereriveiserieenee.
Piecemeal development of issues by protester
Where protester raises broad ground of protest in initial submis-
sion but fails to provide any detail on this protest ground until it
comments on the agency report, so that a further response from the
agency would be needed for an objective review of the matter, the
protest, filed in a piecemeal fashion, will not be considered....................
Reconsideration requests
Additional evidence submitted
Available but not previously provided to GAO
Analyses presented by an agency in its request for reconsideration
of a decision sustaining a protest against the determination of the
agency to continue to perform services in-house rather than by con-
tracting out for the services will not be considered since the agency
declined to present any comments or analyses at the time of the pro-
test and the information which forms the basis for the analyses was
available at that time ...
Error of fact or law
Established
Where a garbled telegraphic modification increasing the bid price
in an uncertain amount causes the bid price to be uncertain, the bid
was properly found to be nonresponsive, even if, as the bidder now
shows, statement in prior decision indicating that the modification
also acknowledged two material amendments to the solicitation was
EITONEOUS ....coerenvrrerenesersemsssesencssmsesssasssasessssnsesessssnsssssasansesesessssesesessssssasessessseses
Not established
Protester requesting reconsideration of a General Accounting
Office decision must present a detailed statement of the factual and
legal grounds warranting reversal or modification, specifying any
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CONTRACTS—Continued

Protests—Continued

General Accounting Office procedures—Continued
Reconsideration requests—Continued
Error of fact or law—Continued
Not established—Continued

errors of law or information not previously considered. When the
only basis for reconsideration cited by the protester is an unsupport-
ed allegation of bad faith on the part of agency officials, the request
for reconsideration will be denied.........c..ccccovvvvcorrnneneseceere s

Prior decision is affirmed on request for reconsideration where pro-
tester has not shown that the dismissal of its protests resulted from
an error of 1aw OF fACh ....ccovuiveereee e

Prior decision, which held that an agency’s request for proposals
was inadequate to promote effective competition and resulted in a de
facto sole-source award to the incumbent, is affirmed where the re-
quest for reconsideration fails to indicate that material errors of fact
or of law exist in the prior decision to warrant its reversal or modifi-
CALLOM oottt sttt et s e s sae s s st s e an s eas s na s et ennanes

Timeliness

General Accounting Office will not reopen a case which was closed
because the protester did not send a timely indication of its contin-
ued interest in the protest to GAO, where the failure to timely indi-
cate continued interest was caused by counsel’s moving offices.............

Where protester’s statement that written protest to procuring
agency, initially viewed by General Accounting Office as untimely,
was merely confirmation of timely oral protest is unquestioned by
agency, it established that protest to GAO was timely ............cccevvveunnnen.

Timeliness of comments on agency’s report

General Accounting Office (GAQO) will not reopen a case which was
closed because the protester did not send an indication of its contin-
ued interest in the protest within 10 working days after receiving the
agency report where the protester’s alleged lack of proper notifica-
tion of requirement for a statement of continued interest resulted
from the protester’s failure to advise GAO of change of corporate of-
ficial representing the protester in the proceedings .........cccccovvvuvveevivnnne.

Fact that the contracting agency sent its protest report directly to
the protester instead of to the firm’s counsel does not affect the pro-
priety of General Accounting Office’s (GAO) dismissal of the protest
for failure to comment on the report within 7 working days after the
date anticipation for receipt. Counsel was advised when the protest
was filed that receipt would be presumed to be on the anticipated
date, yet failed to advise us of any problem in that respect within the
7-day comment period, as required by GAQO’s Bid Protest Regulations.

General Accounting Office (GAO) regulations provide that protests
are to be dismissed unless the protester submits either comments on
the agency report or a statement requesting GAO to decide the
matter on the existing record within 7 days after receiving the
report. If a conference is held, the protester must submit either com-
ments or a similar request for a decision on the existing record
within 5 working days after the conference.........cccccocuvuvvveiivereeericenn,
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CONTRACTS—Continued
Protests—Continued
General Accounting Office procedures—Continued
Timeliness of protest
Additional information supporting timely submission
Where protester’s statement that written protest to procuring
agency, initially viewed by General Accounting Office as untimely,
was merely confirmation of timely oral protest is unquestioned by
agency, it establishes that protest to GAO was timely.........ccccevevvreennne.
Adverse agency action effect
Protest that agency’s specifications for equipment are unduly re-
strictive is untimely under General Accounting Office’s (GAO) Bid
Protest Procedures where the protester filed a timely protest with
the contracting agency before responses to the specifications were
due, but waited almost 4 months to file with GAQ after the agency
received responses from vendors without taking the action requested
in the protest to the agency .......ccceeercnininiinieseneene s,
General Accounting Office Bid Protest Procedures encourage pro-
testers to seek resolution of their complaints initially with the con-
tracting agency. Where protest was timely filed initially with the
contracting agency and subsequent protest to GAQ was filed within
10 working days of the contracting agency’s initial adverse action on
the protest, protest to GAQ is timely.......ccoevvievivcnnencciicreinrericeieee
Interim appeals to agency—effect on 10 working day GAO
filing period
Where initial protest is untimely filed with the contracting agency
(more than 10 working days after protest basis is known), subsequent
protest to General Accounting Office will not be considered even
though it was filed within 10 working days of the agency denial of
the protester’s initial protest ........ccoevvevninineennencnenncrcsene
Constructive notice of procedures
General Accounting Office (GAO) will not reopen a case which was
closed because the protester did not send an indication of its contin-
ued interest in the protest within 10 working days after receiving the
agency report where the protester’s alleged lack of proper notifica-
tion of requirement for a statement of continued interest resulted
from the protester’s failure to advise GAO of change of corporate of-
ficial representing the protester in the proceedings ..........ccccoevvvmrunuennn.
Date basis of protest made known to protester
Protest relating to awards under a prior solicitation is untimely
and not for consideration............coiiienini s
Where initial protest is untimely filed with the contracting agency
(more than 10 working days after protest basis is known), subsequent
protest to General Accounting Office will not be considered even
though it was filed within 10 working days of the agency denial of
the protester’s initial Protest .........cccciivvnieveinniniiieiecreecs e
Protest concerning responsiveness of awardee’s bid is timely since
it was filed within 10 working days of date agency determined bid
responsive and awarded firm the contract.........oooeeveinninicninnennn,
Bid opening is not initial adverse agency action on a protest to an
agency where the agency advises the protester that it will consider
the protest notwithstanding bid opening, that it will cancel the so-
licitation if the protest is upheld, and that the procurement will not
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CONTRACTS—Continued
Protests—Continued
General Accounting Office procedures—Continued
Timeliness of protest—Continued
Date basis of protest made known to protester—Continued
proceed until the protest is decided. A protest filed with General Ac-
counting Office within 10 days after the agency decision is therefore

Protest alleging that fuel oil suppliers were improperly excluded
from competing for agency’s requirement for heat for family housing
units is untimely where protester is aware of agency’s determination
to satisfy its heating needs through natural gas and did not protest
Within 10 WOTKIing days.....cccceeevererrnerininreieeeresesnteseessessesssessssesesessssesenee

What constitutes notice

When record indicates that a protester has had difficulty in obtain-
ing information as to whether, when, and at what price awards have
been made, General Accounting Office (GAO) will consider protests
that, so far as can be determined from the record, were filed within
10 days of the protester’s notice that its offers had been rejected or
that orders had been placed with other sources .......c.cccococeveeveevevevrennnne.

Failure to diligently pursue

General Accounting Office will not reopen a case which was closed
because the protester did not send a timely indication of its contin-
ued interest in the protest to GAO, where the failure to timely indi-
cate continued interest was caused by counsel’s moving offices.............

Failure to diligently pursue protest

General Accounting Office (GAO) will not reopen a case which was
closed because the protester did not send an indication of its contin-
ued interest in the protest within 10 working days after receiving the
agency report where the protester’s alleged lack of proper notifica-
tion of requirement for a statement of continued interest resulted
from the protester’s failure to advise GAO of change of corporate of-
ficial representing the protester in the proceedings .........c.coccereeevrerernencns

“Good cause” exception applicability

Reliance on agency advice that a protest could be filed with Gener-
al Accounting Office within 30 days of denial of a protest to the
agency is not good cause for filing an untimely protest by the protest-
er’s attorney where material accompanying the agency’s letter clear-
ly stated that such protests must be filed within 10 days.......c.cccccevunenn.

Concepts of ‘‘significant issue” and “good cause” in sec. 21.2(c) of
Bid Protest Regulations apply only to protests which are untimely
filed with GAO and not protests timely filed, but otherwise deficient..

Initial adverse agency action
Solicitation improprieties

Bid opening is not initial adverse agency action on a protest to an
agency where the agency advises the protester that it will consider
the protest notwithstanding bid opening, that it will cancel the solic-
itation if the protest is upheld, and that the procurement will not
proceed until the protest is decided. A protest filed with General Ac-
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CONTRACTS—Continued
Protests—Continued
General Accounting Office procedures—Continued
Timeliness of protest—Continued
New Issues
Unrelated to original protest basis
Where a protester initially filing a timely protest later supple-
ments it with new grounds of protest, the new grounds must inde-
pendently satisfy GAO timeliness requirements.........ccoooueeeeerveeererennn...
Significant issue exception
For application
Untimely protest against the evaluation of the cost of “technical
support services” in reviewing responses to the agency’s announced
intention to place an order with a nonmandatory Automatic Data
Processing Schedule contractor will be considered on the merits as a
significant issue, since the matter is one of widespread interest that
General Accounting Office has not considered before .............ooereven......
Not for application
Concepts of “significant issue” and ‘‘good cause” in sec. 21.2(c) of
Bid Protest Regulations apply only to protests which are untimely
filed with GAO and not to protests timely filed, but otherwise defi-
CIBINIE ittt sttt st se et e e ettt b e s s s st n s eeese s e neneetans
General Accounting Office will not consider the merits of an un-
timely protest nor invoke “significant issue” exception to timeliness
requirements where untimely protest does not raise issue of first im-
pression which would have widespread significance to the procure-
ment COMMUNILY .....coouinieeiiierieeenieeeentrneseeerantstssresrsesesesesseresesessssessssensen
Solicitation improprieties
Apparent prior to bid opening/closing date for proposals
Allegations that (1) the agency should have canceled the solicita-
tion after relaxing technical requirements; (2) the amended solicita-
tion contained an ambiguous specification; and (3) the 30 days al-
lowed to prepare best and final offers was insufficient are untimely
and not for consideration since the facts on which the allegations are
based should have been apparent prior to the final closing date, but
they were not raised until after that date........cccoceeveeveeeevcnreeeireceene
General unsupported protest after bid opening that invitation for
bids (IFB) is not ‘“definite,” ‘“simple”, ‘‘comprehensible,” or ‘‘under-
standable” and, therefore, violative of Federal Acquisition Regula-
tions does not state grounds of protest cognizable under Bid Protest
Procedures and is untimely in any Case .......cc.ccuvevevceermvereersresnsnseeessennnnnes
Protest that solicitation was defective based upon alleged impropri-
ety apparent on face of solicitation is dismissed as untimely where
filed after bid OPENING ......cccoiviririiictirenennet et csesrere e st esesaesessasaeseanes
Protest against agency use of allegedly proprietary data in com-
petitive solicitation, not filed until after proposal due date, is dis-
missed as untimely since protest basis was apparent from the face of
the solicitation. 4 C.F.R. 21.2(a)(1) (1985) ....ccecvvervemrenrerinreeieeeereeeeseseenins
Information evaluation
Sufficiency of submitted information
Protest may be dismissed where protester failed to submit most of
the specific information required to be included in a submission
under General Accounting Office bid protest regulations........................
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CONTRACTS—Continued
Protests—Continued
Information evaluation—Continued
Sufficiency of submitted information—Continued
Failure specifically to request a ruling by the Comptroller General
or to state the remedy desired, as required by General Accounting
Office Bid Protest Regulations, is a minor procedural defect which
does not require dismissal of the protest when the protest otherwise
clearly indicates the desire for a ruling and the requested remedy.......
Where protester raises broad ground of protest in initial submis-
sion but fails to provide any detail on this protest ground until it
comments on the agency report, so that a further response from the
agency would be needed for an objective review of the matter, the
protest, filed in a piecemeal fashion, will not be considered ...................
Interested party requirement
Direct interest criterion
A potential subcontractor complaining about definitive responsibil-
ity criteria that a bidder would have to meet as a prerequisite to
award of the prime contract is not an interested party since to be an
interested party under the Competition in Contracting Act of 1984
and the General Accounting Office implementing Bid Protest Regula-
tions a party must be an actual or prospective bidder or offeror
whose direct economic interest would be affected by the award of a
contract or by the failure to award a contract.............ccceervevevererrivnreeenenns
To be considered an interested party so as to have standing to pro-
test under the Competition in Contracting Act of 1984 and the Gen-
eral Accounting Office implementing Bid Protest Regulations, a
party must be an actual or prospective bidder or offeror whose direct
economic interest would be affected by the award of a contract or by
the failure to award a contract. A potential subcontractor on a direct
federal procurement cannot be considered an actual or prospective
bidder or OffEror ... sttt
Protester, which alleges that agency improperly failed to circulate
its pre-bid-opening protest to other prospective bidders for comments,
is not “interested party” under Bid Protest Procedures to raise this
issue, since protest is essentially on behalf of these other bidders. In
any case, the protester has not indicated how it was prejudiced by
this alleged fAIlUTE ........ccoeeuieereeieeeeieeereecicvieieese et e s saesvenesenen
To be considered an interested party so as to have standing to pro-
test under the Competition in Contracting Act of 1984 and the Gen-
eral Accounting Office implementing Bid Protest Regulations, a
party must be an actual or prospective bidder or offeror whose direct
economic interest would be affected by the award of a contract or by
the failure to award a contract. A manufacturer which supplies
equipment to potential bidders or offerors in a federal procurement,
but which is not a potential bidder or offeror in its own right, is not
an interested PArtY ......cc.cccvririniiviier e
Mistake-in-bid questions
Protest that competitor’s bid may be mistake because it seems too
low is dismissed since only the contracting parties may assert rights
and bring forth all necessary evidence to resolve mistake in bid ques-
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CONTRACTS—Continued
Protests—Continued
Interested party requirement—Continued
Mistake-in-bid questions—Continued
tions. Moreover, submission of bid considered by another firm as too
low does not constitute a legal basis for precluding award .....................
Nonresponsive bidder

The fact that the protester may have submitted a nonresponsive
bid does not prevent the protester from being considered an interest-
ed party where the protester seeks resolicitation of a procurement al-
leg